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U. S. Circuit Court. Eastern District of Pennsylvania. 


Universal Talking Machine Manufacturing Co. ) October Sessions, 
1903: 
versus No, 32 
Morris Keen, David Keen and Benjamin Futernik In Equity 


eee, individually, and as co-partners, trading 
under the firm name and style of Keen Bothers 
& Company and as Keen Talking Machine Disc 
Record Company 


i et ail i i a i 


PARTIAL RECORD, 1903 -- 1910. 


Electrostatic copies of 
originals in the possession 
of the Archive Section -- 
FRC - Philadelphia (RG21) 
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IN THE CIRCUIT COURT OF THE UNITED STATES 
Eastern District of Pennsylvania. oe Ae 
ae 
= October Sessions, 1905,; Mo. 2, « ae 
ie - In Equity =. 
Universal Talking Machine Manufacturing Company,:. : 
a Citizen of the State of New York... » Complainant, 
VS. . : 
Morris Keen, David Keen, and Benjamin Futernik, citi- 
zens of the State af Pennsylvania, and residents of the eng 
“sof Philadelphia, ers and.as Co-paritners, Trading 
under the firm. name and style of Keen Brothers & Company at 
a5 Keen Talking Machine Disc Record Company, | 
~ Defendants. 
- Bill of complaint - 


+ 9 ee 


United States,in and for the Eastern District of Pennsy¥ivVae 


arr z 
L a 


To the Honorable Judges of the Gibeutt court of the 


nia:- 


2 


The Gniversad Talking Machine Manufacturing Company,2 


id 
ee 


"Corporat ion organized and existing, ander the Laws of the 





3 ie) 4 
as State of New York, and naving its principal place of busing % 
% in the. ity of New York, Borough of, Manhattan, State or # j 
| ; { = * ny 
aah f Z| ; ig 
/ nee 4 4 
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New York, brings this its Bill of Complaint against Morris 
Keen, David Keen,and Benjamin Futernik, citizens of the 

tate of Pennsylvania, and residents of the city of Phil- 
adelphia, individually,and as Co-partners, trading under the 
firm name and style of Keen Brothers & company and as Keen 
Talking Machine Disc Record Company, having a regular and 
established place of business at 156 North Highth Street in 
said City and doing business in said city of philadelphia, 
State of Pennsylvania, and within the Hastern District of 


Pennsylvania, 
And thereupon your orator complains and says:- 


1. That on and prior to August 11,1898, the Universal 
Talking Machine Company ,a rorporation organized and existing 
under the laws of the State of New York,and having its 
princinval place of pusiness in the city of New York, said 
State of New York,was engaged in the business of manufactur- 
ing.and selling talking machines and talkinse machine sup- 
plies. That on or avout the llth day of August,1898, the 
said Universal Talking Machine Company adoptec and coOmmenc- 
ed to uses the trade name and mark consisting of the hyphen- 
ated word "ZON-O-OPHONE” for the talking machines, talking 
machine supplies and records manufactured and sold by it 
by applying said word to said talking machines, supplies and 
records and by using the said trade nane and mark "ZON-Q- 
PHONE" as a label for tne same, and by other means, and by 
extensively advertising the said Trade-liark . That the said 
‘niversall Talking Machine company was the originator of the 


Said trade-mark as applied to talking machines, supplies and 


records,and had the exclusive right to use the same in con- 


said products. That the said trade-mark and 






the talking mabhines ,supplies and records to which the 


2 
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same was applied became widely and favorably known. ‘The~ 


said tniversal Talking Machine qompany continued to uz the 


said trade-mark upon talking machines, supplies and records... 


at least down to the time of the purchase and acquisition by: §«. 


the complainant of said trade-mark, sood=will and rights 
from the said Univergal Talking Machine Company,as herein- 


artter set forth. A 


Ze That for the greater security and protection of 
the said Universal Taiking Machine Company and its patrons 
the said Universal Talking Machine Company did on the 30th 
day of November, 1900,deposit in the Patent Office of the 
United states, at Washington, D.C.,its said trade-mark for 
egteraeiens that it Pil ad therewith the necessary state- 
ment, and paid into the nreasury of the United States the 
sum required by law,and compl ied with all the requirements 


of the lav mecessary * to secure a valid registration of its 


trade-mark. ‘ YThe said yniversal Tallking wachine Comoany 


i 


having fully ycomplied with the Actes of congress, in such 


cases, made and provided, the said trade-mark was duly reg~ 


a 











istered and : corded in the Patent Office at Washington,D.C. 


to remain in force for thirty years from January 8th,190l, 
on which day the Commisssioner ,of Patents issued to the said 


qmiversal Talkine Macnine Company the Certificate of Regis- 
tration duly executed, and numbered 55,754, a true copy of 
which trade-mark and statement is hereunto annexed as part 
hereof and marked "Exhibit A",that since the issue of said 
Certificate the Said Universal Talking Machine Company con- 
tinued to use the trade-mark on and in connection with talk- 
ing eines ai ie and records, and extensively advertis- 
ed the same; and that the said trade-mark has been widely 
known and recognized among dealers and the public general- 


ly as the excludi ve property of the .said Universal Talking 


i 
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Machine Company up to the time of the sale andidisposition 
| 
thereof by it to this complainant, as hereinafter set forth. 
4 
iThat Amu gy the rot, yA Ororouhoen 192 J, 


r, the ‘niversal Talking Machine Manufacturing 







‘your orat 


Company, er negotiations with the said Universal Talking 


Machine Co pany,lookine to the purchase from the latter of 
pnt, title and interest in and to the said trade- 
mark ,and lL. the good-will and all the rights of the said 
Univ ersal Talking Machine Company relative to the same, for 
certain money, and other considerations acquired the right 
title and interest or the said-qjmiversal Talking ywachine 
Company in and to the said trade-mark ,and of the good-will 
and all richts of the said tmniversal Talking Machine Company 
relative to the same ,and tnat at the date of the acquisi- 
tion of said title by the complainant herein the said Univer- 
sal Talking [machine Comany was the sole and exclusive owner 
of the legal and equitable title in and to the said trade- 
mark, good-will, and all rights whatsoever incident and rela- 
tive to the said Trade-mark , and that by virtue of the pur- 
chase by your orator and the transfer to it by the said Uni- 
versal Talking Machine Company of its right and title to the 
said trade-Mark "ZON-O0-{PHONE" your Orator acquired and be-~ 
came possessed of the entire right, title and interest of 
the said Universal Talking Machine Comoany in the premises, 
and became and still is the sole and exclusive owner of the 
legal and equitable title = in and to the said trade-mark, 
sood-will and all rignts whatsoever incident and relative 


to the said trade-mark . 


A, Your orator furtner shows that the value of te 
subject matter in controversy in this eanee exceeds twe 
thousand dollars exclusive and over and beyond Entareat and 
costs . That this is a suit between citizens of different 
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states, the complainant being a resident and citizen of the 


State of New York,and the respondents beings citizens of the 7 | 


State of Pennsylvania, 


Sis Your orator further shows unto your ronors that 
the said Praae-marte and rights pertaining thereto are of 
sreat value and utility and that the same have been exten~ 
sively applied to practical use OF the. complainnat since 
the date of its acquisition or title thereto, and by the 
Said tmiversal Talking Machine Company,its predecessor in 
title prior thereto, and that the complainant has invested 
and expended large sums of money, and been to great trouble 
and expense in and about the same in making the same provfH- 
able to your orator anc useful to the public , that your 
orator has expended many thousands of dollars since the am. 
auisition in December > L901. of this trade-mark, at 
rights incident thereto in providing proper machinery anid 
laboratories for the manufacture of talking machines and mp- 
plies and the records to which this trade-mark is particthrly 
appli-able,and has been dolled amd used ,and that it has 
expended many thousands of dollars in advertising this trie 
mark and the superior quality of ‘the talking machines, sm 


plies and record to which it is applied,; and your oratoris 


N 


desirous of supplying, and h nee provisions Tor supplgne 
all reasonable demands of the public: for the said talking 
maciuines, supplies and records known py the trade-mark 
"ZON-O-PHONE" and avers that the pubiie generally has ace 
quiesced in the aforesaid exclusive ribnts of your orator 
and its predecessor in title; that the complainant has bm, 
and but for the infringing acts of these defendants, wou¥ 
still be in the undisturbed possession and enjoyment of 


aid rights, and in receipt of the profits of the same jad 








avers that the complainant has never acquiesced in any ig 
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fringement of’ these rights at any time . 


6. That.among other thods of marking the said goods 


7 


with the said:*trade-mark,and of dressing up its goods , tne 
= 


said Jniversal Talking Machine Company and your orator have 


during the entire time since its adoption, and for a long 


ct 


time prior to the infringement herein complained of applied 
its said trade-mark "ZON-O-PHONE" to the sound records used 
in connection with talking machines,particularly known as 
dise sound records having a sinuous sound record groove of 
even depth with latcral undulations, by affixing said traiece 


7 


mark to the sound records by means of e label, and that 

your orator for some time past,and for a long. time prior to - 
the infringement herein complained of,has arplied said tra de 
mark to these disc sound records vy imvresin the same into 
the eC) Gemieaog ae and then fillin 


: 2 
in the impression: so made with a white filling or fillinz of 
Other contrasting color so that it appears conspicuously up 
on the face of the sound record , the said trade-mark “"ZON- 
O-PHONE" being so impressed in the record in connection witt 
the word "RECORD" and enclosed in an ornamental border ,the 
number of Ee record and other identifying marks being like 


4 he’ 


wise imoressed in the face of thé record . 


= 


7. And your oratcr futher shows that it also employs 
thre trade-mark "ZON-0-PHONE" as a part of the announcerient 


all LJ 


that is reproduced by t’e record wren it is used for repro-~ 





duction in connection with a talking mechine , for instance 
just prior to the reproduction of the song or matter to be 
reproduced the sound records contain @n announcement of 

the title of the matier to be reproduced together with an 


announcement of the author ete.. followed by the words "ZON- 






O-PHONE RECORD" ,two of which records are herewith produced, 
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" marked "Complainant's Exnibit,Zon-opnone _aaniaael ,and. 
AN 


Tiny 
‘a "Comolainant!s Exhibit, Zon-c-phone Record, Hers : 
as 
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8. Your orator further shows that thse said defendants 


Morris Keen, David Keen and Benjamin Futernik ,individuaily 
; 
and as CoO=partners,Trading under the firm name and style of 


Keen Brothers & Company and as Keen Talking Machine Disc 
Record Company are engaged, and have been for some time past, 
in the manufacture and sale of records for dise talking ma- 
chines which records ,the ssid deTendants have been engaged 
for some time past, and are still engaaen ,unlawfully,with- 
in the pmastern District of Pennsylvania,in putting up and 
selling in imitation and of the same size and color as your 
orator's records for disc taiking machines naving impressed 
in the face thereof your orator's said trade-mark, the word 

8" ZON-O-PHONE" ,accompanied also by the word "RECORD" ,tre 

two being enclosed in an ornamental scroll and in-connection  — 


- i 


also wit: other identifving marks the same in color,size and 


style of lettering as tne words and identifying marks on your 


orator's Zonophone records ,and having also in the announce- 
! 
ment part of the record itself the announcerient that it is 


a "ZON-OQ=-PHONE RECORD" ,all of which is in direct violation 


of your orator's exclusive rights. Two of said infringing 


gh 
records are ready in court to be produced, marked "Complain- 
ant's Exhnibit,Derendants'’ Infringing Record No.1" and "Com- 


ylainant!'s Exhibit. Defendants! Infringine Record No.2". 
3 = 


Your orator further shows that in the infringing records 


= i * 


made and sold by the defendarts there is nothing in or con- 


nected with the same by which it can be distinguished from 


7 


your orator's goods ',but that on the,contrary the characters 


impressed on the face of the record and the sounds reproduc- 


= By 


ed by the record indicate only that it is. a Zonophone Rec- 
ord by which trade-mark the trade and public generally know 


* 


the records manufactured and sold by your orator . 
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That the defendan:=s are not only mis 


al 


by the use ,unlawfully, of your orator's 


Said records into the belief that said records are your ora-— 


tor's goods ,but is alse unlawfully, and 


leading the public 


tradesemark upon 


in unfair competi- 


tion advertising their said talking machine records with 


your orator's said trade-mark contained upon and reproduced 


by tne same for the purpose of: pisleading the public into the ;* 


belief that the said records which the defendants advertise 


and sell are.youiprator's  00ds, and for 


some. time past has 


misled and is continuing to mislead the public. 


9. Your orator further shows that the said defendants 


are still continuing,and intend to continue,the said wilful 


=c> 5 


invasion and infringement of your orator's said rights by 


unlawfully copying your said orator's said trade-mark with- 


out any rignt or license whna*soever ,and by counterfeiting 


your orator's said records by dressing the said records of 


the defadants in the same manner and style as previously 


ad_opted and used by your orator,counterfeiting your ora- 


tor's said records in size, coor, shape,style of lettering 


pi ba 


and general appearance 


he public nas been and is being 


induced to believe,and does believe,+hat the said counter- 


feit records af the defendants advertised and sold with your 


orator's trade-mark have been manufactured and sold by your 


Orator, thereby injuring your orator's business and occas- 


*=€5 


loning to it great and irreparable damage and loss . 


Your orator further shows that tne said fefendants have 


. manufactured and sold large numbers of the said counterfeit 


records, and, as your orator is informed and believes, and 


sO avers, has large numbers of said infringing and counter- 


se, 
j 





Feit records in.stock ready to be sold, and to be shipped and 


delivered unless restrained by a prompt decree issuing out 


of this Honorable Court . 
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10. And your orator further shows that the said defend 





ants have been Sor some weeks past, and are now doing the acts 


complained of without any right or license Whatsoever in 


* 


jt 


unfair competition with vour orator's business,and-is. tn-~ 


justly and unfairly, endeavering thereby to acquire unto 
themselves your orator's business; or a large portion of the 
same, relative to the saie of records, which business your 
Orator, and its predecessor,have acquired and accumulated 
‘by the expenditure of large sums of money,and after a long 
and continued diligent effort on their part to acquire the 
said business, and an enviable reputation for said goods, 
Which will be lost ,or irreparably damaged and injured should 


the said defendants be alowed to continue te said unlawrul 


and unjust acts complained of. 


11. Your orator further shows that the said defendants 
have received and enjoyed, and are now receiving and enjoying 
great gains and profits and advantages from the said unlavw- 
ful use of your orator's said trade-mark and counterfeiting 
of its said goods, which might, and otherwise would have been 
obtained by your orator, and to which your orator is justly 
entitled ; Sut how much your “orator does not knoy and prays. 


discovery thereof . 


12. Your orator further shows that the said defend- 
ants have had full kmowledge and notice of your orator's ex- 
clusive rights in and to the said trade-mark, as wellas 
your orator's method and character of dressing::in and marking 
its said records as szown in complainant's Exhibits," ZON- 
O-PHONE RYCORDS’ Num bers 1 and 2" long prior to the infringe- 
ment thereof by the said defendants as well as since the 
time he started to counterfeit and infringe he same,but that 
said defendants wilfully, and with full knowledge of your 
9 


eee = 
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orator's rights in the premises. ,have inirined the Said 
trade-mark and copied and counterfeited your orator's reco- 
ord as shown in Complainant's Exhibits ,Defendants’ Infring- 
ing Records Numbers 1 and 2",and has refused ,and still re- 


fuses,to desist therefrom to the great and “irreparable 


damage and injuryorf your orator . 


Forasmuch, therefore, as your orator can have no ade- 


0, ar 
ree Ae 
ie iyi i 


quate relief,except in this Honorable Court, ,and as the 
said acts and doings of the said defendants are contrary to 
equity, to the end, that the said defendants may show, if 
they can, why your orator,skould not have the relief here- 
by prayed ,and may to the best and utmost of their lmowl- 
edse,remembrance, information and belief,full,true,direct 
and perfect answer make, but not under ath, -the Oath to th 
Answer’ Rese Specs test ly waived Wik 211 and singular the 
premises,matters and things hereinbefore stated and charged, 
as fully and partitularly as if severally and separately in- 
' terrostated as to each of said mattcrs, and as if the same 


were hereinafter repeated . 


7 re =, : , § 
And your orator prays that the said defendants, their 


servants,agents,attorneys and workmen, and each and every 
of them, may be perpeually enjoined and restrained by an 
injunction issuing out or and under the seal of this Hon- 
orable court from directly or indirectly making, marking, 
Or dia pota 4 Of Aw ss AM AMEE OY pareeney 

selling or using, or offering for sale i, RECOEES or any 
goods whatsoever relating to talking machines,talking ma-~ 
chine records, or accesscries,having your orator's said 
trade-mark applied thereto, or any such goods marked or 
done up in substantial imitation and form adopted by your 
orator or its predecessors, as hereinvefore set forth,and 
from dressing up == recordsin the manner adopted and used 
by your orator, as hereinbefore set Tortn,and particularly 


10 
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complained of ; that the said trade-mark and method ct marm® 
ing said records may be cecreed a valic trade-mark and meth 
od of dressing belorsing exc ’usively to your orator and of 
which it is the exclusive and lawful owner; and «hat the 
use and sale,and advertising the sale thereof, by the said 
defendants is an infringement of your orator's rights in tz A 
premises,and the said derendants may be decreed to pay the cae 


cests of this suit. 


that whee 


Your orator further prays that the said defendants, 
their servants, agents,attorneys,workmen,and each and every es 
of them, may be perpetaullay enjoined and restrained from 
continuing to write, publish and deliver ,distribuve, or 
circulate advertisements, letters or circulars, so worded 
and framed as to lead the trade and public generally, to fol 
lieve that the goods which it is adveritsing and selling ae 


your orator's said goods. 


That the said defendants be orderedand commanded to dae 
liver for cancellation and destruction all said goods in 
their possession or control bearing and convaining the sai¢ 

mark of your orator,and dressed in the manner of Your ora- ~ 
tor 's goods as hereinbefore set Sorth, and all labels con- 
tainins said marking in treir possession, or in the poess- 
ession of any person or party for them which are in the 
likeness,or similitude,or in imitation of complainant's saié€- 
mark _ mannev of dressing; and tent they be further ordereé: 
and commanded to deliver for cancellation and destruction 
all matrices ,blocks dies,plates ,or other instruments,and 
all prints,or marked material bearing the said mark, and 
all materials used in and for making said records ,and for t& 
, OF 

priting, marking,stampng or engraving any of said counter- 
feit marks. | UA 


ET 
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And your orator furtzner prays that the said defendants 
be decreed to account unto it for the proceeds of the sales 
of all such goods having the counterfeitine marking applied 
thereto, and that the defendants pay unto your orator the 
amounts which upon the accounting shall be due unto your 


orator .« 


And your orator further prays that a preliminary or 
provisional injunction may issue out of and under the seal 
of this Honorable Court, enjoining and restraining the de- 
fendants, their servants, agents,attorneys and workmen,and 
each and every of them from .fwther infringement and vio= 
lation of your orator's rights in the premises as hereinbe- 
fore complained of,and for which permanent injunction is 


prayed during the pendency or this suit. 


And that your orator may have such other and further 
relief, as to this Honorable Court shall seem meet, and 
shall be agreeable to equity. 

May it please your Honors to grant unto your orator, 
not only writs of injunction conformable to the prayers of 
this Bill,but also a writ of subpoena adrespondendum issuing 
out of and under the seal of this Honorable Court, directed 


== 
‘ 


to the said defendants ,iorris Keen,David Keen and Benjamin 
Futernik,individually,and as co-partners ,traathe under the 
firm name and style of Keen Brothers & Company and as Keen 
Talking Machine Dise Record Company,commanding them,at a cer. 
tain time therein to be named, and under a certain penalty 
therein to be named, and under a certain penalty therein to 
be limited, to be and appear before tnis Yonorable court 


7 


then and thene to answer unto this Bill of Complaint,and to 
contorm and abide by such order and decree in the premises 
as to this Honorable Court shall seem meet, and may be re~ 
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quired by principles of equity and good conscience. 


And your orator will ever pray- 





/ Syke. $ 


Solicitor and of Counsel for Com 
plainant. 


-— 


ia 


December // , 1903 
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December, ~~ 


state of New York, 


a 


) 
)sst 
) 


City and County of New York. 


Personally appeared before me, \a 





Notary Public tT 
4 ' . Sees 


——— 


wno being first duly sworn,deposes and saps that he is the 


and for the City and County of New York, 


President of the Universal Talking Machine Manufacturing 
Company, the complainant in the foregoing Bill of Complaint; 
that he hae yeas the said Bill of Complaint, and that the 
facts therein stated are true,except as to mat ters stated 


on information and belief, and as to these matters he be-= 






lieves them, to be true, mor ES 


Sworn and subscribed befor e me this — day of 


a 


(9 ' 4 | AD ~ 
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| TRADE-MARK., 
N 3 i 
0. 35,754. Registered Jan. 8, (90). 
THE UNIVERSAL TALKING MACHINE COMPANY. 
CERTAIN NAMED TALKING MACHINES. 
{Application filed Nov, 30, 1900.) 
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¥ a Trade-Mark No. 35,75 
Dplication filed November 30 


ne 


—— 


1900, 
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STATA MENWT. 


To all whom it may concer: 

Be it known that THE UNIVERSAL TALKING 
MACHINE COMPANY, a corsoration crganized 
and existing underand by virive of the |aws 
of the State of New York, anc doing basioess | 
at No.1254 Broadway,New /orr:,in said Stz.te, 
has adopted for its usea Treco-liark for Talk- 
ing-Machines and Talking-MachioeSuppiies, 
of which the following is a fall, clear, and 
exact specification. 

The trade-mark consists cf tis word “Sorro- 
phone.” This has usually besmarreuges; 22; 
shown in the accompanying arawing, with a 
hyphen between each syllable, thus, “* Zou-o- 
phone,” and printed in plain black letters; 
but the hyphens may be omitted and different 
styles of lettering employed, together with 
additional fanciful devices and arrangement 
of parts, without altering the character of the 
trade-mark, the essential feature of which is 
the word ‘‘ ZONOPHONE.” | 








This trade-mark has been continuously in 
use in the business of this corporation since 
the 11th day of August, 1598. 

The class of merchandise to which this trade- 
inmark is appropriated is talking - machines 
and supplies therefor, and the particular de- 
scription of goods comprised in said class 
upon which the said trade-mark is used is 
talking-machines using a flat disk sound-ree- 
ord with a sinuous groove of even depth. 

Fhe trade-mark is usually displayed upon 
the talking-machine and its various parts, 
upon the sound-records, and upon the con- 
taining packages, cabinets, &e. 

THE UNIVERSAL TALKING 
MACHINE COMPANY, 
By F. A. CRANDALL, 
Secretary. 
Witnesses: 
WILLIAM T. HEPPER, 
A. PARKER-SMITH. 


DECLARATION. 


City, county, and State of New York, ss: 

F. A. CRANDALL, being duly sworn, deposes 
and says that he is the secretary of THE UNI- 
VERSAL TALKING MACHINE COMPANY, the ap- 
plicant named in the foregoing statement; | 
that he verily believes that the foregoing state- 
ment is true; that THE UNIVERSAL TALKING 
MACHINE COMPANY at this time has aright to 
the use of the trade-mark therein described; 


‘that no other person, firm, or corporation has 


_ the right to such use, either in the identical 
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form or in any such near resemblance thereto 
as might be calculated to deceive; that the 





trade-mark is used by THE UNIVERSAL TALK- 
ING MACHINE COMPANY in commerce between 
the United States and foreign nations, and 
particularly with Great Britain; that the de- 
scription and facsimile presented for record 
truly represent the trade-mark sought to be 


registered. 
Fr. A. CRANDALL. 


Sworn toand subscribed before me this 26th 
day of October, 1900. 

[L. S.. HENRY B. THOMAS, 

Notary Public, (17,) New York County, 
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BILL OF COMPLAINT. 


—=—_—_————- 


To the Flonorable Judges of the Circuit Court of the United 
States, in and for the Eastern District of Pennsyl- 
VAI -— 

The Universal Talking Machine Manufacturing 
Company, a Corporation organized and existing under 
the Laws of the State of New York, and having its prin- 
cipal place of business in the City of New York, Borough 
of Manhattan, State-of New York, brings this its Bill - 
of Complaint against Morris Keen, David Keen, and 
Benjamin Futernik, cifjzens of the State of Pennsyl- 
vania, and residents o{ the City of Philadelphia, indi- 
vidually, and as Co-partners, trading under the firm 






-name and style of Keen Brothers & Company and as 


Keen Talking Machine Disc Record Company, having 
a regular and established place of business at 156 North 
ighth Street in said City and doing business in said City 
of Philadelphia, State of Pennsylvania, and within the 
Eastern District of Pennsylvania. 

And thereupon your orator complains and says :— 


1. That on and prior to August 11, 1898, the 
Universal Talking Machine Company, a Corporation 
organized and existing under the laws of the State 
of New York, and having its principal place of bus- 
iness in the City of New York, said State of New 
York, was cnpaped in the business of manufacturing 
and selling talking machines and talking machine 
supplics. That on or about the tith day of 
Aurust, 1898, the said Universal Talking Machine Com- 
pany adopted and commenced to use the trade-name and 
tmark totisisting of the hyphenated word “ZON-O.- 
PHONE" for the talking machines, talking tmachine 
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supplies and records manufactured and sold by it by ap- 
plying said word to said talking machines, supplies and 
records and by using the said trade name and mark 
“ ZON-O-PHONE” as a label for the same, and by other 
means, and by extensively advertising the said Trade- 
‘Mark. That the said Universal Talking Machine Com- 
pany was the originator of the said trade-mark asap- | 
plied to talking machines, supplies and records, and had | 
' the exclusive right to use the same in connection with = — 
_ said products. That the said trade-mark and the talking 
machines, supplies and records to which the same was 
applied became widely and favorably known. The said 
Universal Talking Machine Company continued to use 
the said trade-mark upon talking machines, supplies and 
records at least downto the time of the purchase and 
acquisition by the complainant of said trade-mark, good- 
will and rights from the said Universal Talking Machine 
company, as hereinafter set forth. 


2. That for the greater security and protection of the 
- said Universal Talking Machine Company and _ its 
patrons, the said Universal Talking Machine Company 
did, on the 30th day of November, 1900, deposit in the 
Patent Office of the United States, at Washington, D.C., 
its said trade-mark for registration ; that it filed therewith 
the necessary statement, and paid into the Treasury of 
the United States the sum required by law, and complied 
with all the requirements of the law necessary to secure a 
valid registration of its trade-mark, The said Universal 
Talking Machine Company having fully complied with 
the Acts of Congress, in such cases, made and provided, 
the said trade-mark ‘was duly registered and recorded in = 
the Patent Office at Washington, D.C., to‘remain in force 
for thirty years froth January 8, toot, on which day the 
Comtmilssiottet of Patetits Issued to the sald Universal 
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Talking Machine Company the Certificate of Registra- Bir or 


mae tion, duly executed, and numbered 35,754. a true copy of 
nie | whieh trade-mark and statement is hereunto annexed as 
ue ES part hereofand marked ‘‘ Exhibit A,” that since the issue 
of suid certificate the said Universal Talking Machine 
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Company continued to use the trade-mark on and in pe : 
connection with talking machines, supplies and records, + NN fia Shae a Pgs 
a and extensively advertised the same; and that the said ae at: ie 
ig trade-mark has been widely known and recognized among tia ar Kea 7 
He dealers and the public generally as the exclusive property ERM ee ath 
Plas of the said Universal Talking Machine Company up to i ees a Se th 
i the time of the sale and disposition thereof by it to this , Mah Mc Ray dts 5: ae 
complainant, as hereinafter set forth. | eid itl Sry a oa 
oe 4 3. That during the month of December, 1901, your LEO eT SR Rs Bae 
Bs orator, the Universal Talking Machine Manufacturing | | Gh sate ce See 
Be | Company, after negotiations with the said Universal a de ies me ae: 
| Talking Machine Company, looking to the purchase [eR POM ie EE 
Ni he t from the latter of all its right, title and interest in and to : oe ape iis . Des - 
A ct? 2 - the said trade-mark, anc eof the good-will and all the oon | =i tos Panes a 
ie: rights of the said Universar Talking Machine Company ior ake ws tants 
relative to the same, for certain money and other consid- Ge Saar: 
Be erations, acquired the right, tithe and interest of the said olld EN em aN 8 
Universal Talking Machine Company in and to the said eae Re + 
| trade-mark, and of the good-will and allrights of the said We ee | 


2 a Universal Talking Machine Company relative to the Aes Sek aes mal 

a same, and that at the date of the acquisition of said title | sae Sree the | 

by the complainant herein the said Universal Talking Mam ne tr pes oe | 

myc Machine Company was the sole and exclusive owner of Tout oi yo o8k Wek | 

oy j the legal and equitable title in and to the said trade-mark, Poa goa) fing’ 

Gat we good-will, and all rights whatsoever incident and relative | ) ‘ POR ase NT 
ies ‘ _ to the said trade-mark, and that by virtue of the purchase A) ee ae - | 

oie by your orator and the transfer to it by the said Univer- fo Opal pe ee 

sal Talking Machine Company of its right and title to the PR ah ont ae heee sat cal hh 

said trade-mark, ‘ ZON-O-PHONE,” your orator acquired Fae: thie ee BAAS Ton ee 
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the public, that your orator has expended many thou- 
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and became possessed of the entire right, title and inter- 
est of the said Universal Talking Machine Company im 
the premises, and became and still is the sole and exclu- 
sive owner of the legal and equitable title in and to the 
said trade-mark, good-will and all rights whatsoever 
incident and relative to the said trade-mark. 


4. Your orator further shows that the value of the 
subject matter in controversy in this cause exceeds two 
thousand dollars exclusive and over and beyond interest 
and costs. That this is a suit between citizens of diflerent 
States, the complainant being a resident and citizen of 
the State of New York, and the respondents being citizens 
of the State of Pennsylvania. 


s. Your orator further shows unto your Honors that 2 
the said trade-mark and rights pertaining thereto are of 
great value and utility, and that the same have been ex- 
tensively applied to practical use by the complainant 
since the date of its acquisition of title thereto, and by the 
said Universal Talking Machine Company, its predeces- 
sor in title prior thereto, and that the complainant has 
invested and expended large sums of money, and been to 
great trouble and expense in and about the samein_ ., | 
making the same profitable to your orator and useful to «4, 


sands of dollars since the acquisition in December, 1901, 
of this trade-mark, and rights incident thereto in provid- 
ing proper machinery and laboratories for the manufacture 
of talking machines and supplies and the records to 





which this trade-mark is particularly applicable, and has ae 
been applied and used, and that it has expended many fa tery 
thousands of dollars in advertising this trade-mark and ee 
the superior quality of the talking machines, supplies and oY 
records to Which it is applied, and your orator is desirous antes 
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of supplying, and has made pravisions for supplying all 
reasonable demands of the public for the said talking 
machines, supplies and records known by the trade-mark 
« ZON-O-PHONE,” and avers that the public generally has 
acquiesced in the aforesaid exclusive rights of your orator | 
and its predecessor in title; that the complainant has 

been, and but for the infringing acts of these defendants, 

would still be in the undisturbed possession and enjoy- 

ment of said rights, and in receipt of the profits of the 

same, and avers that the complainant has never 

acquiesced in any infringement of these rights at any 

time. 





6. That among other methods of marking the said 
goods withthe said trade-mark, and of dressing up its 
goods, the said Universal Talking Machine Company 
and your orator have during the entire time since its 
adoption, and for a long time prior to the infringement 
herein complained of applied its said trade-mark “ ZON- 
O-PHONE" to the sound records used in connection with 
talking) machines, particularly known as..uisc sound 
records having a sinuous sound record groove of even 
‘depth with lateral undulations, by affixingr said trade- 
mark to the sound records by means of a label, and that 
: your orator for some time past, and for a long time prior 
to the infringement herein complained of, has applied 
said trade-mark to these disc sound fecords by impress-, 
ingy the same into the material of which the record is 
formed and then filling in the impression so made with a 
white filling or filling of other contrasting color so that it 
sappears conspicuously upon the face of the sound record, 

the said trade-mark “ ZON-O-PHONE” being so impressed 
in the record in connection with the word “ReEcorD” 
and cnelosed in an ornamental border, the number of the 
record and other identifying marks being likewise im- 
pressed in the face of the record. 
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| 7. And your orator further shows that it also em- SR ae 
: ploys the trade-mark “ ZON-O-PHONE” asa part of the 
4 announcement that is reproduced by the record when it 
. any is used for reproduction in connection with a talking a 
Pe machine, for instance, just prior to the reproduction of : | 
| the song or matter to be reproduced the sound records 
| 3 contain an announcement of the title of the matter to be 
‘ J teu reproduced together with an announcement of the author 
at pest etc., followed by the words “ZON-O-PHONE RECORD,” 
_ two 'of which records are herewith produced, marked 
+ ©Complainant’s Exhibit, Black Zon-o-phone Record,” and 
“Complainant's Exhibit, Brown Zon-o-phone Record.” 
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8. Your orator further shows that the said defend- 
ants Morris Keen, David Keen and Benjamin Futernik, 
individually and as co-partners, trading under the firm 
name and style of Keen Brothers & Company and as 
Keen Talking Machine Disc Record Company are en- 
gaged, and have been for some time past, in the manu- re Yas 
facture and sale of records for dise talking machines fH iceth 
which records, the said defendants have been engaged 
for some time past, and are still engaged, unlawfully, 
within the Eastern District of Pennsylvania, in putting up 
and selling in imitation and of the same size and color as 
| your orator’s records for disc talking machines having im- 
Sk aa : pressed in the face thereof your orator’s said trade- 
np mark, the word “ZON-O-PHONE,” accompanied also by 
Boe mec: os the word “ RECORD,” the two being enclosed in an orna- 
(8 Ba mental scroll and in connection also with other identify- 
. ing marks the same in color, size and style of lettering as eas 
the words and identifying marks on your orator'’s Zono- © 
phone records, and having also in the announcement 
part of the record itself the announcement that it isa 3 
“ ZON-O-PHONE RECORD," all of which isin direct viola- i ae feet 
tion of your orator’s exclusive rights. ‘Two of said in- So ok & 


a 


hai 
- . * 
iy i 
+ = : — es 2 x “f 
= <4 = ——— ——S-=S- sl = er 
% ‘ eC aa —. 
¥ i= f= “4 : 
y - 
ks _ » 


= Lbs i 
iin 


a 
ape >| 


7S rs 


ae 
ale. 

= cal oe ie 

, f= ol ie 
tle 


ia 


: fe aoe : 
= ae fe 
‘ 5 a ti 
a 3 
ame ‘ 
ee sa 


Go 





i a 
vt a 


od 5 es at — 4 







= 
4 i. 





% tia: re Sie 
+ i 
i ala | es 
et et 
" 4 7. ct fe 3 
‘ 
: oo 
' rant a Pea: ih Fie: ease 
Par ‘ eh ‘ yn tes 
* 7 eek rl sit = : \ Re 
a 4 res ae 
lal I rete iy Bigs 
- “3th, e | ay aie 
al. i " Ea. f 
‘i | a bell ‘ “eis ret f 
Hi f= r ite Fe 
Mr H a he ian r +o 
i 4 * , 
ae \ 
fg eee eee IE re 
mY =a = er 57 = oh ae “a hs Set) RG " Aa ns mare = ‘ =) 
‘ay rat, el A ae ee eS aed in aT cay fea m7, : a Beh es ee bp SF ha rb re 4 1 
is oS it tO eae Bek Bates kas oper ff fie “ts ies af en eis Phew net byt ius 
as sole spc ie fe Pe bgt te Oana erie 
: a CEO Rane cet opie 
i 
Fa 
a 1 va 
*. 
{ 
ie ' 
j 
i = 
a | we V 
ne 
| a ‘ 
ie ir 
oP) * wre 
a i 
| 
: , a 
- ‘ol + 
A 
' 5 ] = 
‘ eh Le 4 
hey 4 
ae i 
ah Sait cy r 
4 eo ut 
= 4 
I 4 aR 4 3 s 
04 ~ ” yap 
Py a : + 
eS. i 
& i 4 = i 
a ‘ be t: ae ayy 
: i. ~ Bat | 7 - ee : = 8 ol 4. 


‘i at ae 
rfp ME a oY 





) | 8 Lite Saat: 

} : | : ated ya hy 
fringing records are ready in court to be produced, Her oo hea SN phigt Oa 
marked “ Complainant’s Exhibit, Defendants’ Infringing pay ARM rade: GS a ef 


Record No. 1” and “Complainant’s Exhibit, Defendants’ ay PCa ANS 
Infringing Record No. 2,” : 7 oe aT oe. ak 
Your orator further shows that in the infringing | Bs ets ae 
records made and sold by the defendants there is noth- SNS MERAY So ass 
ing in or connected with the same by which it can be | 
distinguished from your orator'’s goods, but that on the + 
contrary the characters impressed on the face of the _ 
record and the sounds reproduced by the recerd indicate 
only that it isa Zonophone Record by which trade-mark 
the trade and public generally know the records manu- 
factured and sold by your orator. | Pa eet 5 Me 
That the defendants are not only misleading the © 
public by the use, unlawfully, of your orator’s trade-mark. 
| upon said records into the belief that said records are 
| your orator’s goods, but is also unlawfully, and in unfair 
! competition advertising their said talking machine rec- 
| ord's with your orator’s said trade-mark contained upon | 
\ 
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and reproduced by the same for the purpose of mislead- 

: ing the public into the belief that the said records which 
42 the defendants advertise and sell are your orator’s goods, | 
4 and for some time past has misled and is continuing to 

mislead the public. 

| a 

9. Your orator further shows that the said defendants 

are still continuing, and intend to continue, the said wil- 
| ful invasion and infringement of your orator’s said rights 
by unlawlully copying your said orator's said trade-mark 
“4 without any right or license whatsoever, and by counters 
P feiting your orator’s said records by dressing the said rec- 
_ _ ords of the defendants in the same manner and style as 
previously adopted and used by your orator, counterfeit- 
ing your orator’s said records in size, color, shape, style 
, Of lettering and general appearance. ‘The public has 
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been and is being induced to believe, and does believe, 
that the said counterfeit,records of the defendants adver. 
tised and sold with your orator's trade-mark have been | 
manufactured and sold by your orator, thereby injuring F 
your orator’s business and occasioning to it great and ir- 

Z reparable damage and loss. 
| ' Your orator further shows that the said defendants gi 
4. . have manufactured and sold large numbers of the said OO 
counterfeit records, and, as your orator is informed and Ss, i 








Yeas believes, and so avers, has large numbers of said infring- a gr 

R “3 ing and counterfeit records in stock ready to be sold, and hat 4 ti 

bh to be shipped and delivered unless restrained by a prompt es Ree 
decree issuing out of this Honorable Court. ah ane i epg ae 

iA 10. And your orator further shows that the said — ¥" x Ne al ae 


pe: defendants have been for some weeks past, and are now 4 

bs , doing the acts complained of without any right or license % a 
Re 3 whatsoever in unfair competition with your orator’s busi- —. eee > ee 
high ness, andis unjustly and unfairly, endeavoring thereby to Peer a) if 
acquire unto themselves your orator’s business, ora large pet ae # 





4 slenh portion of the same, relative to the sale of records, which Lo i a 1 
UPA 2 Se business your orator, and its predecessor, have acquired ka A , | 
1s wees so and accumulated by the expenditure of large sums of 7 er 
Pane: SE _. . money, and after a long and continued diligent effort on | S 

> ir _. their part to acquire the said business, and an enviable 3 , x | 


Wes. reputation for said goods. which will be lost, or irrepar- ” 
Se ably damaged and injured should the said defendants be - 













See ...* allowed to continue the said unlawful and unjust acts ¥ 
ort — complained of. 
( Bie at 11. Your orator further shows that the said defend- , 4 
i . . = 7 
| | ants have received and enjoyed, and are now receiving i ~ 
fara and enjoying great gains and profits and advantages ) ‘ 
| from the said unlawful use of your orator’s said trade- A sy 
ee tnark and counterfeiting of its said goods, wHich might, Pte ae 
7 Rai ree fens oh ae pits: Fs ye : Lite rae ome zt 7 ae Et | 
fees ORS el Ree | 
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and otherwise would have been obtained by your orator, seas A. Es a. 


and to which your orator is justly entitled ; but how much al aes Shae 
your orator does not know and prays discovery thereol. TE" ah Be sa a 
fhe; yg = ie a a} 
: Vices ike are: 
; . . ; i a ~? 14 : uy S) 
12. Your orator further shows that the said defendants Re uNSycar . 


have had full knowledge and notice of your orator’s ex- PER Se 
clusive rights in and to the said trade-mark, as well as of VSR Ag : 
your orator's method and character of dressing up and ; , 
marking its said records as shown in Complainant's : co, FE gees , 
Exhibits, |‘ ZON-O-PHONE RECORDS Numbers 1 vy hoaeheha tae 
and 2" long prior to the infringement thereof by the pip pas iG. Nay 
said defendants as well as since the time he started DR | i) ga AEM ee 
to counterfeit and infringe the same, but that said — eee Ee ee 


s+ aut, ; ° 
defendants wilfully, and with full knowledge of your |} 4 eas aed i | 
orator's rights in the premises, have infringed the said =.) PM eae bare 5 
trade-mark and copied and counterfeited your orator’s = | ere Tone pane 
record as shown in “ Complainant’s Exhibits, Defendants’ vas ait basa sa 






















Infringing Records Numbers 1 and 2,’' and has refused, 
and still refuses, to desist therefrom to the great and irre- 
parable damage and injury of your orator. 

Forasmuch, therefore, as your orator can have no 
adequate relief, except in this Honorable Court, and as 
the said acts and doings of the said defendants are con- 
trary to equity, to the end, that the said defendants may 
show, if they can, why your orator, should not have the 
relief hereby prayed, and may to the best and utmost of 
their knowledge, remembrance, information and belief, 
full, true, direct and perfect answer make, but not under, 
oath,—the oath to the Answer being specifically waived, 
—to alland singular the premises, matters and things 
hereinbelore stated and charged, as fully and particularly 
as if severally and separately interrogated as to each of 
said matters, and as if the same were hereinafter re- 
peated, : 
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And your orator prays that the said defendants, 
their servants, agents, attorneys and workmen, and each 
and every of them, may be perpetually enjoined and re- 
strained by an injunction issuing out of and under the 
seal of this Honorable Court from directly or indirectly 
making, marking, selling or using, or offering for sale, 


or disposing of in any manner, or removing, records, or _ 


any goods whatsoever relating to talking machines, talk- 


ing machine records, or accessories, having your orator’s | 


said trade-mark applied thereto, or any such goods 
marked or done up in substantial imitation and form 
adopted by your orator or its predecessors, as hereinbe- 
fore set forth, and from dressing up records in the man- 
ner adopted and used by your orator, as hereinbefore set 
forth, and particularly complained of; that the said trade- 
mark and method of marking said records may be de- 
creed a valid trade mark and method of dressing’ belong- 
ing exclusively to your orator and of which it is the ex- 
clusive and lawful owner; and that the use and sale, and 
advertising the sale thereof, by the said defendants is an 
infringement of your orators rights in the premises, and 
the said defendants may be decreed to pay the costs of 
this suit. 

Your orator further prays that the said defendants, 
their servants, agents, attorneys, workmen, and each and 
every of them, may be perpetually enjoined and re- 
strained from continuing to write, publish and deliver, 
distribute, or circulate advertisements, letters or circulars 
so worded and framed as to lead the trade and public 
generally to believe that the goods which it is advertising 
and selling are your orator's said goods. 

That the said defendants be ordered and commanded 
to deliver for cancellation and destruction all said goods 
in their possession or control bearing and containing the 
said mark of your orator, and dressed in the manner of 
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your orator’s goods as hereinbefore set forth, and all 
labels containingy said marking: in’ their possession, or in 
the possession of any person or party for them which are 


in the likeness, or similitude, or in imitation’ of complain- _ 


ant’s said mark or manner of dressing; and that they be 
further ordered and commanded to deliver for cancella- 
tion and destruction all matrices, blocks, dies, plates, or 
other instruments, and all prints, or marked material bear- 
ingy the said mark, and all materials used in and for mak- 
ing said records, and for the printing, marking, stamping 
or engraving of any of said counterfeit marks, 


La) 
® 


And your orator further prays that the said defend-.. 


ants be decreed to account unto it for the proceeds of the. — 


sales of all such goods having the counterfeiting marking 
applied thereto, and that the defendants pay unto your 
orator the amounts which upon the accounting shall be 
duc unto your orator. 

And your orator further prays that‘a preliminary or 


provisional injunction may issue out of and under the seal _ 
of this Honorable Court, enjoining and restraining the ~ 
defendants, their servants, agents, attorneys and work- 
men, and each and every of them from further in- 
fringement and violation ,of your orator's rights in the | 


premises as hereinbefore complained of, and for which 


permanent injunction is prayed during the pendency of | 


this suit. 
And that your orator may have such other and 


further relief, as to this Honorable Court shall seem meet, 


and shall be agreeable to equity, . 
May it please your Honors to grant unto your orator, 


not only writs of injunction conformable to the prayers of - 


this Bill, but also a writ of svdpana ad respondendim issu- 
ing out of and under the seal of this Honorable Court, 
directed to the said defendants, Morris Keen, David 


Keen and Benjamin Futernik, individually, and as co- 
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partners, trading under the firm name and style of Neen 
Brothers & Company and as Keen Talking Machine Disc 
Record Company, commanding them, at a certain time 
therein to be named, and under a certain penally therein 
to be named, and under a certain penalty therein to be 
limited, to be and appear before this Honorable Court 
then and there to answer unto this Bill of Complaint, and 
to conform and abide by such order and decree in the 
premises as to this Honorable Court shall seem mect, and 
may be required by principles of equity and good con- 
science. 
And your orator will ever pray. 
po HORACE PETTIT, 
Bee Solicitor and of Counsel for Complainant. 
, December II, 1903. 


- STATE OF NEW YORK, 
* Crry AND County or New York, } ss. 

‘Personally appeared before me, a Notary Public in 
and for the City and County of New York, J. A. Mac- 
nabb, who being first duly sworn, deposes and says that 
he is the Vice President of the Universal Talking Ma- 
chine Manufacturing Company, the complainant in the 
foregoing Bill of Complaint; that he has read the said 

’ Bill of Complaint, and that the facts therein stated are 
' true, except as to matters stated on information and be- 
lief, and as to these matters he believes them to be true. 








Si a a AS . J. A. MACNABB. 

i i aie “a % 3 C Ay \ 

4 te - §$worn and subscribed before me this 11th day of 
Ree 


ae pai -* December, A. D. 1903. 
bel ge ‘EDWARD MCCARTHY, 
Notary Public, No. 7, 
New York County. 
| 
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| 
~ IN TRH CIRCUIT COURT OF THE UNITED STATES 
Bastern District of Pennsylvania. | 
Oelober Sessions, 1903, Mo. | | 
a ef! oa | 
In Equiny «© ; F St | 
Universas, taikine Machine Manwlacturing Company, a Cor- 
poration orgatized and existing under the Laws of the State 
iVot New York, | 
Z | Compl.ainant. | | 
Morria.Kee.., bawiGa Keen, sad Renvemin Foternik, Citi- | 
Zens of the State oF Pennsyivauia, and residents of the City 
‘ 
Pia Sc : : ay sy eee | 
er Philadelphia Siate oF Pernsy.wania, Individually, and | 
© Go-Partners, trading wider the titm name and style of Keen 
~ Brothers & Cu. ané ag Keen Talking Machine Dise Record Co., 
i. ae Dertendants.. 
Stk WoLLON FOR PRETIMINARY INJUNCTION. | 
Comp) ainany's Motion Papers. | 
| 
. : - 
. | 
To the Defendants, 
~ Morris Kecn, David Keen, and Benjamin Futernik, indi- 


vidual ly.and Co-Partners, trading under the Pirm name and 
‘style of Keen Brothers & Co.,and as Keen Talking Machine 


a-Dise Record Co. 
No.156: N.Highth Street (also of No.1114 Columbia 
| Avenue) 
w : Philadelphia, Pa. 
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Take notice that unon the Bill of Complaint,and the 
affidavits of John A.vMactabb, Frank A.Crandall, Robert L. 
MacNaobd, Courtland Shaw and Charles K.Bennett,copies of 
wnich are herewith served upon you,we shall move this Hon- 


at -@ 


Ooradle Court et the court rooms in the Post-orffice Building, 


nt ona ey CD 


Lig htlian Te day of December ,1903, at /O o'clock A.M.,or as 






¥, (3rd floor) on the 


soon tnereafter as Counsel can be heard, for a Preliminary 
Injunction as prayed for in the said Bill of Complaint. 
The complainant's Exhibits referred to in the Bill of 
Complaint and in the affidavits hereto attached may be in- 
spected by the defendants,or their attorney, at the office 
of “orace Pettit, Esq.,7-604 Stephen Girard Building,Phila- 


delphia, Pa., at any time before the hearing. 


Solicitor and of Counsel for Complain- 
ant. 
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IN THE CIRCUIT COURT OF THE UNITED STATES 


FOR THE EASTERN DISTRICT OF PENNSYLVANTA. 


is x y 
1 ig iy or 
. “SB oe 


October Sessions, No. 


In EQUITY. 
UNIVERSAL TALKING MACHINE MANUFACTURING COMPANY, 
ae : Complainant, 








| VS. 
MORRIS KEEN, DAVI8@ KEEN and BENJAMIN FUTERNIK, 
Citizens of the State of Pennsylvania and resi- 
dents of the City of Philadelphia, individually 
and as so partners trading under the firm name 


and style of KEEN BROTHERS & CO., and as KEEN 


TALKING MACHINE DISC RECORD CQ., 
: Defendants. 


AFFIDAVIT OF Jvhu &. McNABB, ON BEHALF OF COM- zs | 


PLAINANT. s 


STATE OF NEW YORK, )} 
) ss: 
COUNTY OF NEW YORK, j 
J Uw q: McNA38, veing duly sworn according to law, 
deposes and says as follows: 
I am General Manager of the Universal Talking Ma- 
Ghine Manufacturing Company, which is a corporation or- 


ganized and existing under the laws of the State of New 


ahs 1 aa 5 ar Raymond R. Wile 
= i 2 TT = ee Ee oe  —— és . 
; Research Library 





York, the Complainant herein, and have been gince its ome 
ganization in December, 1901. The Complainant Company 
is, and has been since its organization, engaged in the 
manufacture and sale of talking machines of the dise 
type, and of dise records for reproducing sound upon diss 
talking machines. The Complainant Company is conduct- 
ing the business formerly conducted by the Universal 
Talking Machine Company, also a corporation of the State 
of New York, and in December, 1901, acquired from the 
said Universal Talking Machine Company, by assignment, 
the trade-mark or trade—-name Zon-o-pvhons and all the ex- 
clusive right:to use the subd word Zon-o-phone in connec- 
tion with talking machine records, as well as in connec-— 
tion with talking machines and talking machine accesso- 
ries. The Complainant acquired the said trade-mark at 
the time that it succeeded to the talking machine busi- 
ness of the said Universal Talking Honidinn Company. The 
Universal Talking Machine Company, at the time of the 
assignment to this Complainant of the said trade-mark, 
was the exclusive owner of the said trade-mark, and since 
the said date this Complainant has been the exclusive 
owner of the same, and no rights whatsoever have veen 
granted to others to use the said trade-mark, either by 
this Complainant or its predecessor in business, in con- 
nection with the sale of talking machines, talking ma- 


chine records and talking machine accessories,.in the 
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United States. The said trade-mark Zon-o-phone was — | 


duly registered in the Patent Office of the United 





States, in accordance with law, Certificate No. 35,754, 
registered January 8th, i901, a certified copy of which 
is ready in Court to be produced, which said certificate 
states, among other things, the fact that "this trade- 
mark has been continuously in use in the business of this 
corporation (the Universal Talking Machine Company) since 
the lith a August, 1898." Prior to iin acquisitim 
of this trade-mark Zon-o-phone by this Complainant, the 
tndivorent atkins Machine Company acquired a wide and 
favoravle reputation for its talking machine records as | | 
well as talking machines and other goods, which vecame 
known, and were known, to the trade generally throughout 
the United States as "Zon-o-phone” records and "Zon-o- 
shore" machines etc. Since this Complainant, the Unive 
sal Naliing Machine Manufacturing Company, succeeded, in 
December, 1901, to the ousiness of the said Universal 
Taliking Machine Comoany, it has used the said trade-mark 
continuously and uninterruptedly in its business in con- 
nection with the sale of talking machine records and 
talking machines, and has acquired a wide and enviable 
' reputation for its said records: and talking machine good 
under the said name Zon-o-phone. 

This Complainant, as well as its predecessor in 


business, has constantly and continually marked its said 
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talking maching records and machines vy stamping and 


placing thereog the word "Zon-o-phone” in a conspicuous 


aE al “eer 


| part, and hasyanufactured and sold, during the past few 
years, many hugdreds or thousands of said disc talking as 
machine record having the word "Zon-o-phone” stamped 

thereon and ath contained in the aighsiiadiment recorded 

in the soundthves , so that when reproduced upon the tale 

ing machine tHe announcement is made to the hearer that 

"This record ts a Zon-o-phone record.” This Complain- 

ant has also manufactured and sold large numbers of talk 

ing machines known and marked as the "Zon-o-phone”", and 

has expended _— sums of money in advertising its said 
records and talking machines as the "Zon-o-phone”. In 

fact, ail Complainant's talking machine records, as well 

as talking machines, have been Known to the trade and 

public generally for many years past as the talking ma- 


‘a 


chines and reeords of the Complainant and its predecessa@r 







in nusiness; ,and — public generally, as well as the 
trade, have acquiesced, ever since the adoption of the 
said —_—e en by the predecessor of the Complainants, 
in the exclusive rights of this Complainant, and ite pre- 
decessor in business, to the said trade-mark, and the 
rights of the Complainant and its predecessor in business 
have never, to my knowledse, been infringed by any other 


talking machine company or individual making use of the 


word Zon-o-pnone. I produce herewith a Zon-o-phone 
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e 
record made by the Complainant of black record material, 


which is marked "Complainant's Exhibit. Complainant's 


Black Zon-o-phone Record.” I also produce herewith an~ 
other record=made by the Complainant; marked “Eomplain- 
ant's Rxhini€s Complainant's Brown Zen-o-phone Saad” 
The Defendants, Morris Keen, Davia Keen and Benja- 
min Puternik: trading as Keen Brothers & Co. and as Keen 
Talking WachinelDiLse Record Company, are citizens of the 
State of Pennsylvania doing business aa Bae an office 
in the City of.Philadelphia at 158 North Eighth street. 
The Defendants, ini informed and believe, are engagal 
as dealers in selling talking machines and talking ma- 
chine records of various manufacturers at cut prices. 
I an also infotued and believe that they also have a 
laooratory and are making talking machine records,though 
to what exactrextent I am not informed. I have examin- 
ed the records produced in connection with this motion, 
marked "Complainant's Exhibit. Defendants’ Infringing 
Record No.l” and “Complainant's Exhibit. Defendant's In 
fringing Record No.2", and I am convinced that the said 
records were - never sold oy this Complainant and that no 
license or privilege whatsoever was ever granted to use 
the word Zon-o-phone upon the said records. No. right or 
privilege was ever granted to the said Defendants by this 


Complainant or=its predecessor in business, whatsoever, 


to use the word Zon-o-phone in any connection whatsoever 
i | 
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and the said Defendants, in making and selling records 
having the word Z0n-o-pnone stamped thereon or announced 
therein, are doing the same in direct violation and in- 
fringement of the Complainant's Bonts in the premises. 4 
The use py the Berendants or thas lathant'e said trade 
mark Zon-o-phone will irreparably damage and injure the 
Complainant's rights in the premise ; and by reason of 
the infringing acts of the seta complained of, the 
Complainant has been unable to secure its usual orders 
in the City of Philadeiphia and i part of the State 
of Pennsylvania, and if the said infringing acts aré al- 


lowed to continue they will greatly and irreparabdly dam- 


ase and injure the Complainant's business in the sale of 


- records throughout the country. The continuance of such 


infringing acts by the Defendants has a demoralizing ten _. 
deney upon the Complainant's record business and its 
business generally, and if allowed to continue will do 
great and irreparable damage. a bo 

i J Bi Geritotr 

I ne Ue teen ot ous Salesman, Robert 
L. MeNabo, hereto attached, and the facts therein stated 
are true so far as they are within my knowledge, and as 
to the other Pacts stated I believe them to be true. 

The value of the subject-matter in controversy in 
this cause exceeds $2,000 over and beyond interest and 
costs. This suit is between citizens of different 
States, the Complainant being & sorperatren duly organ- 


ized and existing under the laws of the State of New 
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York, a citizen and resident of the State of New York, 
and the Defendants deine citizens and residents of the 
State of Peanajdvani’. | : | 3a 
This Complainant, at the time of the assignment of basi 
the said trade-mark to it, in. December, 1901, acquired 
also the good will and business of the Universal Talking 
Machines Company , its predecessor in business, together 
with all rights relative to the method of marking and ad- 
dressing its goods, sundry patents and other property. 
These Defendants are, and have been for some time 
past, though the same has only come to the knowledge of 
this dupétient during the last few days, selling records 
having the word Jonaepiowe: theveon, in infringement of 
the Complainant's rights, and in unfair competition with 
the Complainant; and these defendants are, as I am informs 
ed and believe, further) greatly damaging the Complainant's 
rights in the premises Ss selling the records containing 
the infringement at very consideraoly less price, both a 
wholesale and retail, than the price at which the Com- 
plainant has established, and is accustomed to receive, 
for its goods, which is @ reasonable and fair price, as 
particularly set forth in the affidavit of Robert L. Mc- 
Nabt, hereto attached. 
ft am informed that the Defendants have on hand some- 
thing like 100,000 records containing the word Zon-o- 


phone thereon, similar to Complainant's Exhibit of De- 
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fendants' Infringing Record No.1 and Complainant's Ex- 


hibit of Defendants’ Infringing Record No.2. Such nun- 


4 ars 


oer of records were never sold by this Complainant to | i 
these Dbfendants, nor could these Defendants have ever 
received any such numper of records of Complainant, with 

out Complainant's knowledge. The said infringing re- 

cords having the word Zon-o-phone contained therein are 

oveing sold ,and offered for sale, oy the defendants in 
gteteeton of the Complainant's rights and without any li- 

cense or right whatsoever. I am informed that the De- 
fendants have a laboratory at which they allege they are 
manufacturing the said records, as shown by_the other af- 
fidavits ‘hereto attached. The said records 3p have 

yesh nae without any license from this Complainant to 

use the word Zon-o-phone from this Complainant's matrices, 

- the infringing records herewith produced are evidently 
copies of Complainant's records, it being quite possible ee 
by Known process to produce a matrix from a commercial 

record and thereby illegitimately and without right stam 


out other copies to an unlimited extent, which might be, 


in all respects, identical and similar to the original 


\\ pecord. NS 
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Sworn and subscribed before 


oe this ““C7e day of De- 


agenber , 1908. 
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Talking Machine Manufacturing Company, a Core 





poration orgamized and existing under the Laws of the State 
of wew York, 
Complainant, 
VSe 

Morris Seen, David Keen, and Benjamin Futernik=™. 
Eitizens of the State of Pennsylvania «end residents of the 
City of Pbilateighi x, State of Pennsylvania, Individually, 
and Co-Par tnerd Trading under the firm nam and style 
of Keen Brothers & Co., and as Keen Talking Machine Disk 
Record Co. 

i nefendants. 
seinen 
AFFIDAVIT OF 7. A. CRANDALL ON BEHALF OF COMPLAINANT. 
State of few York. ) 
ee: 

County of New York. ) 

Frank A. Crandall, being duly sworn according to a 
law, deposes end says as follows: es 

£ am a citizen of the United States and a resident 
of Yonkers, State of New York; I am of lawful age~and an 
and hare been, Secretary of the Universal Talking Machine 
Manufacturing Company, complainant, since the organization 
of the Company tin December, 1901, and prior to that date 
was one of the officers and directors of its predecessor | 
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in business, the Universal Talking Mac hine: Company, fcr sever- 


The complainant is a corporation gulf crganized 


and existing under the Laws of a Q New York, 


™ 


having its office at #24 E. 


New York. The complainant in business, 





has been engaged since 1898, and sale 
of talking machines and talking machine rdcords of the disk 
type, known to the trade and public generally, as the 
"Zon-c-pbhone". The complainant and its predecessor in 
business, has spent large sums of money in establishing 
its sald talking machine business in the mamifacture, -sale 
and advertisement of the Zon-o-phone Machines and Zon=—ce 
phone Records, and h=s acquired a large and enviable 
reputation for the said Zon-c-uhone Record and Zon-c-phone 
Talking liachine by reasan af the guatity and character 
of the gcods, and large sums of money invested in the plant 
and in advertising. 

The complainant's trade-mark $7586 GheHE” was 
registered in the Patent Office at Washington, January 
8, 1901, Certificate of Registration Number 35,754, and 
has been used by the comnleainant and its predecessor in 
business, as stated in the suid trade-mark, continuously 
since August 11, 1898, which said.trade-mark is a large and 
Valuable asset of the Comslairant Company and has been 
used by tre Complainant Company continuously in its buse 
iness since the organizaticn of the Complainar:+ Company, and 
it has been the practice of the complainart Company, as well 
as its predecessor in business, to stamp upon each of 
the talking machine records the word "Zon-o-phcne" and ty 
have the said word stated in the announcement in the 
record in the sound waves formed therein, so that as each 


record is reproduced, ths announcement is made to the hearer 
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that the record is-a "Zon-c-phone" Record. 


The complainant and its predecessor in business, omn 
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usivelyy and never 
granted amy rights or licenses or privilege zés whatscever 
thereunder, to other parties. . The said ri¢chts of the 
conpTAtrant,. well as its predecessor in business, have 
been continuously and uninterruptedly resrected and ac- 


knowledged and acquiesced in by the trade and public 


generally, until this recent infringement herein complained 


of, and at no time, to ny knowledge, jhas any other competing 


Company or dividual, —— to maxe use of the word 








"Zon-o-phone® in manufacturing or selling records or 


talking machines, and all talking machine records and 
goods narked§with the word "Zon-o-phene" have long since 
come to be kgown to the trade and public senerally as 
the records and talking machines of the Complainant 
Company. He Complainant Company is abundmtly able to 
supply all oe ee: of the public, and trade sénerally, 
fer 26s aid} Zon-o-phcone Records, and has expended large 
sums of een to place itself in this position. The use 
of the word "Zon~c-phone" by any other sarty or concem, 
does creat and irreparable damage and injury to the com 
plainant, onal especially where such goods are, or may be 
sold at less price at wholesele or retail, than the fixed 
reasonable price which the complainant has elways received 
for the said records. 

The word "Zon-o-phene" acpears on all catalogues of. 
the Gomnlainant Company conspicuously, espe cially upon 
its record catalogues, a copy of which is ready in Court 


to be produced. Tne word "Zon-co-phene" is also the cabdle 


ad@ress of the Complainant Company; in fact, the word or 


name "Zon-c-phone" is inseparably connected and linked 
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with that of the Complainant Company. 
I have read the Bill of Comclaint and Afficavit of 
Mr. J. A. MacNebb, Vice-presicent and General Manager of 


the Complainant Company; also the Affidavit of Robert Le 


nDaperSe— 


MacNabb, attached to thes? Notion 
The cefendants' infringing ects complained of in 
the Rill of Complaint and particularly set forth in the 
other effidevits hereto attached, have only recently, 
within the last few days, come to ny knowledge, as well as 
to the knowledge of the other officers of this Corporation, 
and to allow the same to continue, will produce great and 
irreparable damage and injury to the complainant, and 
have a demoralizing effect as to its rights with the trade 
cenerally.e The records which the defendant is offering 
for sale and selling, have the word "Zon-o-phone" stamped 


thereon, are being sold without any right, license or 





privilere whatsoever from the Gcmplainant Company as to 
the use of the said word and in viclation of the complain-. 
ent's rights, as this deponent is informed and believes. 
The facts herein stated are true so far as the same 
are contained within ry kmowledge-; and as to the balance 
ef the facts therein stated, I belie¥e them to be true. 
I wouid further mdd that the acts of the defendants 
complained of nave ‘mislead and are still misleading and 
tend to mislead the public into the belief that the defend- 
ants’ records marked with complainant's said trade-mark 
_ — + are complainant's records, and that the public and the 
trade have purchased and will continue to purchase defrend- 
ant's records so marked with the understanding and belief 
that they are complainant's Zon-o-phone records, and unless 
these defendants are enjoined by preliminary injunction 
they can and will, as I believe, dispose of thousands of 
sald infringing records in the course of a very few days, 


and cause an irreparable injury to the complainants 
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I am also informed and believe that the defendant's are 
not sufficiently financially responsible to answer unto the 
complainant and to reimburse the complainant for the money 
damage and injury which this complainant has suffered or will 
hereafter suffer by the said acts of the defendants, should 
they be allowed to be continued. 

The facts set forth in the bill of complaint and in the 
affidavits of John A.Macnabb and of Robert L.Macnabb attached 
to these motion papers, which I have read as I have hereinbe-= 
fore stated, are true, so far as the facts therein stated are 
within my knowledge, and as to the balance of the facts, 

I believe them to be true. 

I would further state that these defendants, as well as 
the public and trade generally, have had full and complete 
notice for several years last past, and at the time of the 
commission of the said infringing acts, of the complainant's 
exclusive rights to the said trade-mark, and that the said 
defendants have wilfully and with full knowledge of complain- 
ant's said rights, infringed the same and are continuing so 


to d0% 


Sworn and subscribed to before me this 


day of December, 19035. 
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Fastern District of Pen sylvaniea. 
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OctoberSessions; 1905. No. 


- In Equity = 


Universal Talking Machime Manufacturing Company, 
Complainant, 


vs 
Morris Keen, David Keen,andBenjamin Yuternik, In- 
dividually, and as Co-Partners, Trading Under the firm 


Name and St yle of Keen Brothers & Company and as Keen Talking 





a at Ry 
Machine Disk Record Company 
~"efendants. 
APRPIDAVIT OF ROBERT L. MENABB ON BHHALF OF COMPLATN- 
ee 
Crier es LUG CZ 
OF¥ 
A Ro duly sworn, according to. law 
deposes 
I am a@ citizen of the United Stetes and a resident 
of New York City, New York. i am thirty-two years of 
age and am connected with the Universad Talking Machine 
Manufacturing Company, of 2:24 8. 22nd Street, New York 
City, ‘ew York, as salesnan, and have been connected with 
the seid Sompany in that cavacity for a year and a half 
last past, wnich said Company is engaged in the manufacture 
and sale of disk talking manhines andi si records for 
aA 
i 4, 
agit. fee) eee eee wl | teeta ae — 
co2's, Raymond R. Wile 
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talking machines. Prior to my 
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con- 
plainant Company, I was encased with anotrer talxing machine 
company for a year or two and am very familiar witn tne 


talzing macnine trade. 


pany requires me to kesp in intimate touch with the trade 
in regard to the sale of talking machines and talking 
machine records, and in this connection I an constantly 
travelling in the varicus large cities in New York, :Pennsyl- 
yamniea and Connecticut. On ‘the fourth of Decenbder, 1905, 

I came over to Philadelphia to sell talking machine records 
ror the complainant Company, as well as talking machines, 
and soon learned from the trade that a large stock of 
records purporting to be the complainant's records, 

kno nas tne "Zon-o-pnone" Kecords were on sale at the place 
of business @& the Keer Tal<trs Machine Disk Record Com- 
pany, located at No. 156 N. BHighth Street, Philadelphia, 
the defendant herein. 

I visited the defendant's said place. of business on 
Saturday, the 5th inst. and engazed invconversation with 
Mr. D. Keen ,who represented himself as being interested in 
the Keen Talking Machine Disk Record Company, and also 
informed me that he was Manager of the said Company. 
mr. Keen informed me that they had a large stock of Zon=-o 
phone records on hand, about one-hundred thousand, and rem 


quested me to place an order with him for the ssid Zonepe 
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none Records. I also visited the defendants’! place of 


ey 


usiness on pecember @, 1903, and again ensased in conver- 
sation with Mr. D. Xeen, of the said firm, relative to 


tne sald Zon-o-pnone Records. On this occasion I purchased 


ih 


rom him two of the said records, which are herewith pro- 
duced oy me marked "Compisinant's Exhibit, Defendants! 


Infringing Kecord Number one" am Complainant's Exhibit, 
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nefendants' Infringing Record,Number Two". Numper one 


record is the seven inch record and is marked "Zon-o- 


phone Record, all rights reserved.” March - 1. - "I 


™ 


Love Thee Columbia", by Victor Herbert's Pand. - P5O?1- 


= rm 


. 
he record marked "Exnibdit Number Two" is a tmeéinch record, =A 


tJ 


and has stamped thereon ,in the same manner as record number 
one, the following: "Zon-o-phone Record, All Rights 
9 Fall a. + * : y 


Reserved. -)Duet - 1. - "I'm Unlucky. - By Messrs. aE: 
qt el BaF ak 
Collins & Harlan. - © 5281. 
stamped 
The above quotsd matter:isa,in the centre of cach 


a 


of the said disk recazdis in white letters into the black 


| 
material of the record. The word "Zon=oO-phone® stamped 
on the said record is nyphenated: and arranged identically 
i“ 
in the same style of letter as the word "Zon-o-phone" 
of the complainant Coupany, as : upon their records, 
and the said records are tiiantti in arrangement, let~ 


, } ; _ 
tering, method of stamping, s0 10% of material, the sare as 


employed by the comolainant Company in its black disk re- 


cords. The said records are newirecords and have ap- 
-parently never been used. They were taken from boxes 


by the said Keen, containing about twenty-five each, and 


foe 


had pieces of tissue vaper between each record. 


The said .efendant, Keen, at the said interview, 
stated to me that the defendant manufactured these Zon- 
o-phone Records at its own laboratory in tne City of 
Philadelphia, but would not inform me where the laboratory 


was located, or give me any further information as to the 


said laboratory. we agreed, however, to take me to his 


a i 


kK 


seid laboratory if I would give him a wholesale order for 
the records. Tne said recordg which I purchased from the 
said defendant, marked "Exhibat Number One", was sold 


to me for p-phe cents, and said record, "Exhibit Num- 


——e 


sy Two" was sold to me for burnt, prot conts. The com- 
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Dlainant's retail price for seven inch records similar 

to "Exhibit Number One" is fifty cents per record, and ccm- 
olainant's retail price for records similar to "Exhibit 
Number Two" is seventy-five cents. The said 
Keen advised me that ne sold the same to me 
less than his retail price, that his retail price for 
records similar to "Zxhibit “Number One" was twenty-five 
cents, od his retail price for records similar to "Exhibit 


we 
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ents, and while there in the said SM 
aefendants' store, I saw records similar to Exhibits Nunm- 
hers One and Two, sold by the defendant to others at:said 
retail prices of twenty-five and fifty cents. 
Whilev-at the defendants’ store, I saw in ss upon 
tables, on which they were exposed for sale, I should 
judge about;‘ten thousand of Zon-o-phone Kecords similar 
to Exhibits Numbers One and Two. Ine defendant, Keen, 
further stated to me that he was manufacturing the Zon- 


o-phone Records. 


Fe 


also saw, while at the defendants' said store, a 
large number of disk records of the Victor Talxing Machine 
Company; also some "Climax" Records manufactured by the 
Columbia Company. 


Le | 


lt have tried the <xhnibits Numbers One and Ty upon 


_!] 


a talking machine and find they each have the announcement 
therein contained when reproduced "of Zon-o-phone Record”. 
Exhibit Numoer One announces "I Love Thee Columbia. 
March. Played »by Vistor Herbert's Band. Z40n-o-phone 
Record”. 
Exnibit Numb 2r +woO announces "Comic Duet. ‘I'm Un- 
‘Jueky'. Sung by Collins & Harlan. Zon-o-phone Record." | 
wnile at defendants' place of business, the said 


defendant, Keen, tried a number of other of the said in« 
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fringing records marked "Zon-o-phone Record", for me, and 
eee All, in addition to having the word "Zon-o-phone" 
stamped thereon, contsined the announcement, when re= 
produced, that the said record was a Zon-o-phone Record. 

When I inauired in regard to what quantitiedg he 
would ve able to supply me, should I purchase any at whole= 
sate, the said defendant, Keen, stated that they had a 
hundred thousand of the said Zon-o-phone Records in stock 
and that they were continuing to manufacture the said 
Zon-o-phone Records and to mark them with the word "Zone 
o~phone"® and could supply me in any quantities that I 
desired; that he would supply me these records at whole- 
sale at 12 1/2 cents each for the seven inch records sine 
ilar to Exhibit One, and 25 cents each for the nine 
inch records similar ta Exhibit Two. This wholesale 
price on the seven inch records is just one-half of the 
wholesale price at which the Comptainant Company selis 
its ¥ Zon-o-phone Records, and the cefendants' price for 
the nine inch records is just one-third less than the 
wholesale price of the complainant's Zon-o-phone nine ing€ 
recordse 

I did not purchase any at wholesale, but merely pux 
chased the records herewith produced, tosether with. another 
record alleged to be manufactured by the Globe Disk Ree 


cord Company, styled "Tne Globe Record. 


1d 
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The Universal Talxing Machine Manufacturing Compang 
the complainant, is the sole and exclusive owner of the 
word "Zon=0-phone", as arnlied to tulxing machine records 
and talking machine goods, and has especially a wide and 
favorable reputation for tne said gocds, its records Dele 
known throughout the United States, as well as in Europes 
"Zon-O=-phone Records". 


In all my experience I have never known of any othe 


olin 





Company attempting to us? the word "Zon-o-phone" in con- 
nection with records or tailing machine zoods, the right 
of the complainant to the s2id word being universally 
acquiesced in throughout the United States, and to my 
knowledge has never been disputed. Wherever a talking 
machine record is found marxed "Zon-o-phnone" it understood 
always by the trade and public generally, to be a record 
manufactured and sold by the complainant. 

From my kmowledze of complainant's records, I wuld 
say that the said infringing records, Exhibits Numbers 
One amd Two, and those shown me by she defendant, having 
the word "Zon-o-phone”" thereon, while similar to the conm- 
plainant's black dise records, are not records which have 
peen sold by the complainant or licensed to he sold by 
it, and that the word "Zon-o-phone"™ is used upon the said 
records by the said defendants without any license, or 
privilege, whatsoever, from the complainant. 


I produce a card attached hereto marked "Complainant's 


= 


Exhibit, One of pefendants' Cards" which card was handed 


me at one of the interviews by the defendant, D. Keen, 
with whom I had the interview at the defendants’ said 
place of business. 
In the last few days since I have been in Philadelphia, 

I heve canvassed the talxing machine record trade quite 
thoroughly, and I find that the sale of the said Infringing 
Zon-oO-phone Records by tre defendant, has very materially 
prevented and precluded my securing orders here for the 
complainant Company, as i have been informed by several 
or. the dealers that they cmnot surchase records from the 
complainant Gompmy at tne Complainant's price when the 

efendant is selling alleged "Zon-o-pnrone" Records at a 


less price, and that the said sale of the said infringing 
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records by the defendants, is doing great and irreparable 


damage and injury to the complainant's business, and if 


it 


7 tT : Pe ees, + - — a 2. 4 
continued, will. do much greater irreparable dama; 


injury. 


Since being in Pnhilacelphia during the last few days 


for thre purpose of selling sald "Zon-c-phone" Records, 
I have been unable to secure a new order from any of the 
dealers or jobbers, by reason of the said infringing 
acts of the defendanis. 
Ch, fl f 
Rote. x Bust Nyt. i ae 
| 
s 1 | . 
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IN THE CIRCUIT COURT OF THH UNITED STATES. 
= 
Eastern District of Penrsylvania. 
October Sessions, 1903. lio. 
Universal Talxing Machine Manufacturing Company, 
a Citizen of tne State of New York, 
Complainant, 
— 
VSe 
Morris Keen, David Keen, and Benjamin Futerniz, cit- ¥ 
izens of the State or Pennsylvania, and residents of the i 
P. 
pny nik gots ee ene. ae “ raze i 
City of Philadelpnia, Individually, and as Co-partners, 4 
‘; 4 
va ] 
Trading Under tne Firm wame and Style of Keen Brothers 4 
: ri 
& Coe, and as Keen Talking Machine Dise Record Company, a 
a Defendants. A] 
iE 
et | 
SUR MOTION FOR PRELIMINARY INJUNCTION. Py 
AFFIDAVIT OF CORTLAND SHAW. 
Cormonwealtni of Pennsylvania, ) 
) ss: 
= County of Philadelphia. ) 
Cortland Shaw of the City and County of Philadeiptia, 
oeing duly sworn, according to law, dSpcoses and says as 
follows:= Y 
I am of lawful ase and in the employ o* the Victor 
Talxing Machine Company, of Camien, Yew Jersey. 
- " a - : 
On December 11, 1905, I culled at the place of Duse 
iness of the Keen Talking Machine Disc Record Company, at 
. | 
Noe 155 North Highth Street, in the City of Philadelphia/ 
which is a store for the sale of talxine machines -and 
= 
— 
— Raymond R. Wik ; 
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talking machine records conducted by the defendants under 
the name of Keen Brothers & Co. and also under the name of 


re | 


Keen Talking Meacrnine Disc Record Co. The defendants at 


bly 


0 


the said store sell the talking machine records as well as 
machines of various makes and styles . A red flag is hung “%i, 
in front of the store announcing the sale of cut rate rec- 


ri i 


ords of all kinds . on entering the store I was waited upon. #2: 
Ge 





by one of the firm, one of the defendants, who represented 9!) % 
nimself to me to be Mr.D.Keen,and who handed me his card, 
which I here produce marked "Complainant's Exhibit,Derfend- 
ants' Card". I asked Mr.DeKeeen "Do you sell Zon-o=-phone 
Records” to which he replied that they did . I then told 
Mr.Keen that I would like to try some Zon-o-phone records, 
that I wanted to purchase some Zon-o-phone records. the said 
Keen then produced several black disc sound records having 
the word "Zon-o-phone" stamped thereon and reproduced sever- 
al of them for my benefit on one of the talking machines . 
Each of the said"zon-o=phone"records which he Yre-produced 
and alleged were Zon-o-phone records had the announcement in 
the beginning of the reproduction ,as it was audibly repro- 
duced in my hearing that the record played was "a Zon-o-phone 
Record". I then surchased from the said D.Keen six of thee 
said records having the word "Zon-o-phone” stamved thereon : ss es 


and the said announcement contained therein, three of the yok HS 


said records being 7-incn records, for which I paid him 
twenty-rive cents each and turee of tne said records being 
Jeinch records for which I paid him fifty cents each,whicn 
said records are nerewitn pro ueced marked "Complainant's 
Exhibit ,Defendants' Infringing Record,No.5, No.6,No.7,0.8 
Wo.9, and No.10" respectively, upon the back of each of 
which I have scratched my initials and the date upon which 
T make this affidavit. the said records have been in my poss- 
: 


a 
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ession since I purchased the same until I placed the ident-~ } BS 
Pying markes thereon. 

On the face of each oF trese records is stamped in ba BI 
white letters the words "ZON-O-BHOMNE RECORD" together with 4 = 
additional words identifying the respective pieces which 
the records are adaptem# to reproduce,and other identifying 
mark. 

Tn further conversation with the said Keen,he offered 
to sell me 9-inch records having the word "Zon-o-phone” 
thereon in lots of one hundred at thirty cents per record 
and seven inch records in lots of one hundred at fifteen 
cents per record,and also affered a further discount of two 
per cent ror casn within ten days. 

I asked Mr.veen wno made these records having the word 
"Zon-o-pnone" stamped” tirereon ,afso containing the announce- 
ment aforesaid,and he answered "We make these records j;we 
make them right here in our own laboratory in Philadelphia”. 
Mr-Keen further stated that they could furnish any quantity 
of these records having the word "Zon-o-=phone" marked there- 
on and announced therein ,and that their laboratory had a 


capacity of fifteen thousand records per week . 
haevittcind Medial 


Svorn and supscrioced before me this 12tn day of De-=w 
CAE De | 
. cemper, 1903 
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IN THE CIRCUIT! COURT OF THE UNITED STATES. 


Eastern District of Pennsylvania. 


Oct ober Sessions, 1903. No. 





- In Bquity - 





’ 
Universal Tallding “Machine Manufacturing Company, 


a Citizen of the State of New York, 
Complainant, 


Vie . 
Morris Keen, David Keen, and Bajamin Futernik, cit- 


izens of the State of Pennsylvania, and residents of the 


City of Philadelphia, Indivicually, and as Co-partners, 


Trading under the Firm Yame and Style sf Keen Brothers & 





Co., and as Keen Talking Machine DisesRecord Company, | 
F nerendants. 


AFFIDAVIT OF CHARLES K. BENNETTS 
4 


i 
4 





—— 


= 


Commonwealth of Pennsylvania, ) 


u2 
0) 
Ff 


al 


County of Philadelphia. 


Charles K. nennett, of the City and County of Phila- 
delphia, State of Pennsylvenia, being duly sworn according 


to law, deposes and ssrs as follows:- 


) 
3 


IT am of lawful ase and am in the employ of the Victor 
Talking Machine Compeny, of Camden, New J 
On December 10, 1903, I called at the place of bus- 
iness cf the Keen Talking “uchine Disk | ecord Company, at 
wie | _ Philadelphia, 
No. 156 North Highth Street, and upon entering this place 


of business, I saw lerrse numbers of disk records for telk- 


ing machines, which were marked "ZON-O-PFO"H", and I told 


Z 
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>) Ee 2. es Se Se = OP ee = 


- Ss heer ee ors T a eee a 


gee 


Of ee 


TT 


one 
b 


ex roduction fron 


id 
rae 


= 
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a 


by him that a disk record that 


upon a talking machine, “was 2 Zon-o-pnone Record. I 
inquired the price cf these records and was told seven inch 
records weuld:be soic to me at retail for twenty-five 

cents apiece, end I thereupon purchased two seven inch 


records from hin, 


and the said records are ~erewith produced by me, marked 
"Comolainant's Exhibit, Defendants" Infringing Record Nu 
ber Three", ond "Complainant's Hxhibit, pefendants! In- 
fringing Retord 2 Tumoer Four", and on the back of these 
records tf have; marked the numbers three and four, re~ 

f 
spectively, together with my initials and the characters 


"12/10/03", to indicate bh 
which I ourches ed 


? 
¥ 


inaree is a seven ire record, and is marked “Zon=-c-rhone 
Record - All;Rights Reserved - March - li-King's Daugnter'ts 
March. By Wictor Herbert's Band. .- P5163. 

The record marked “umber Four is also 4 seven inch 


record and upon the face is marked "Zon-c-phone All 
Rights Reserved - 2 =- "I Just Cant Help From Loving That 
Man. - By Mr. Arthur Collizs, P5041." 
The above quoted matter is stamped into the centre 
of each of the said disk records in white letters into 
the black material of the record. 
These two records were picked out by the man,from 
whom I purchased trem, from a large number of records which 
were lying upon a table, and after ‘purchasing the same | 


T a 


4 


had purchased, te 


him if they had .a factory for 


— +. * 


Reeords 


a | 
Zon=-C-prone if: time 
a ———— = 
ee 
L- ee! r 
Se fy SS , 


of tne Lipenaniat 3s in said SCOrS 


on-O-phone record, end was informed 


for which I paid twenty-five cents apiece, 


these records. 


sked him who makes these 


vinich ne 


= 


cember 10,. 19038, 


that I desired to near 


4-7, 
fy 


vas en being reproduced 


the day upon 


This record “umber 





£0n—-c-pnone Records which I 


replied "We do". I then asked 


he manufacture of these 
City of Philadelphia, te which 
9. 
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4 hi > 7? 
j : ffirmet end then I remarked to 11m 
he replied in the affirmative, end then l remersxe 
= - Bh i | 
: | oe Iory epera fon tory S770 TO Walicn 
that they must have a very large factory, 82a wu 


ital 


a - iy - Sat eer 
he rep lied that they GZilG Nave «= lar a oe Ory 





. errs Pee SS ee. 
Tust vefore leaving this store, 1 asxea tals Men, 


rom whom I purchased th=+ records, ror his cusinesspard, 


5 


i : 1 which I herewith produc marxeq 
and he handed me tne card, which I herewith produces, marxea 


ii 
iD 


; 


+544 > = Assy | 1[—24 =a = 9 
"Complainant's Exhibit, Defendants" Business vara , Upon 


ee “ Fes 4 Iin+t —mc 1 ii | *) "= fi 
which I have placed my initials and the cate-mers 12/10/03 , 


Wy) 


i myile Pay his ome =) for wh 
nd vpven usking this gentleman :or 515 Name, snd ror wnom 
tT wouleé inauire if I called again, was told by him that 

: ’ ee a a4 4 a - P 
anyone of them in the store would wait on aeponent, as 


they wers all interestec in the said business, including 


And further depone-it saith not. 





Sworn and subscribed to vefore me this Elevonth day = 


ee, 
WO. : i . Fb “ta fF 


ght fin Ut, 
Commission éxuires 


of December A-£#%, 1905. 
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a fair condition. —You Pay joc. 
1s) for another, 


You Pay ‘7oc;- difference to get another record. 


35¢. allowed om - inch records, ' 


x lumbian"', if in a fax condition - 


aa F 


; We allow 70C. ON Io inch records that are in | 


to each record - 


Wealso allow 300. 00 a broken record (10 inch), 


"Victor" or ''Co- 


5 x but if equal to ae 


- 1, only al Less ™S5C. On each 


No a broxen ODE, WE Bese wr itz 


=o * 


ZONOPHONE-7 inch. I5C. allowed for on each. 


a “ae & inch 2sc. allowed for on each. 
eA Wipda: 


: 

BS These conditions are only’ ma matter of exchange, 
: 

N 

x 








to inch for 10, inch, 4 “doch —ftoward— 7 inch, or 


[2] 7 inch for: Py 10 inchwith the difference of 
money as. required above. 


EEE 
Ee 
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Gioods shipped outside of Town on owns 


ers risc and Postage, must be paid. 
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of the State of ‘Pennsylvania, and residents of the city of thes 
< Sok af Hise 
Philadelphia, State! ‘of Pennsylvania, Individually,and co-. 7 


pe eee er 


deaicevatal trading vunider the firm name and style of Keen 3 ad 












as Keen Talking Machine Disc Record Co, > sae 
Defendants. ieee El 





chs ears 
L- ety : 
a i gt 
pee oS, a 
a a a = i . Ca 
yom ot ; a i. 
a ~ = 
. » i. 2p - 
, ] = 
si T a I 
5 et rhs Sag ¥ 
are 5 S 
eat ke a” 
fs =e 
+ all 'y 
bel 
. 


NOTION FOR TEMPORARY RESTRAINING ORDER. 





And now comes the above-named complainant,by Horace 
Pettit, its counsel, having filed its Bill of Complaint,and 
a Motion for Preliminary Injunction pursuant to the prayer ay 


of said Bill, and the affidavits in support thereof, which 4 





said motion is set ag hearing on. the VS ~~ aay of Hasan’ . 

ber,1905, at fo. | “o'clock in the or noon,and moves fort 

a Temporary gagtrathing Order-“and a ruling on the defendant s oe 

eet desist. cront the use of the word "Zon-0-phone" of. prayed = | 
= - 5 | 
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in said Bill,from the time of service of such Temporary Re- 


straining Order on said defendants until the time fixed for 





hearing tne said Motion for Preliminary Injunction,and until | ; 
the heaving and decision thereon, and until the further or- ia | 
der of che Court. | 

oe a we te 

solicitor and of Counsel for Complain- | 
ant. | 
December 12,1905... | 
i 
| 
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IN THE CIRCUIT COURT OF THE UNITED STATES 


Eastern District of Pennsylvania. 
October Sessions, 1903, No. 


- In Equity. =. 





Universal Talking Machine Manufacturing Company, a Cor- 
poration organized and existing under the Laws of the State 


of New York 
Complainant, 


VSe 

Morris Keen, David Keen, and Benjamin Futernik, Individ- 
ually,and Coepartners trading under the firm name and style 
of Keen Brothers & Co., and as Keen Talking Machine Dise 


Reoord Co., - a 
. efendants. 


SUR APPLICATION FOR RESTRAINING ORDER. ie 
oun 
7 ts An 


AFFIDAVIT OF ALSERT C.. MIDDLETON. 


) 
State of Pennsylvania, 
35% 
County of Philadelpnia. ) 
Alvert:C. Middleton, being duly sworn,according to 


law, deposes and says, as follows:- 
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Assistant 
IT amyand Acting: Treasurer «sf the Universal Talking yachine 


Manufacturing Company, wnich is a corporation organized and 
exi sting under the laws of the State of New York, the com- 
plainant herein. The complainant company is,and has been, 
Since its organization, engaged in the manufacture and sale 
of talking machines of the disc type and of disc records for 
reproducing sounds unon the dise talking machines. From 
and ever since the date of its organization the complainant 
company has sold its talking machines and disc records under 
and by the trade-mark and trade name "ZON-O-PHONE", the ex- 
clusive title to which trade-mark the complainant company 
acquired from the Universal Talking Machine Company, also a 
corporation of the State of New York, in December,1901, by 
assignment, which Universal Talking Machine Company the com- 
Plainant Company succeeded in business,acquiring its zgood- 
will and its exclusive title to all its trade-marks and 
trade names,patent rights,etc.,among which was the said 
trade-marir "Zoneo-phone",the exclusive right to which in 
connection With talking machine records, as well as talking 
machines and =1:7 talking machine accessories,the complainant 
soneenss acquired and hae ever since enjoyed. The said tmi- 
versal Talking Machine Company at the time of the transfer 
of said trade-mark to the complainant Company was the ex- 
clusive owner of said trade-mark, and the complainant 

is now the exclusive owner of the same, and no rignts whatso- 


ever have ever been granted to others to uss the said trade- 





mark,either by this complainant or its predecessor in busi- 
ness,in connection with the sale of talking machines, talk-= 
ing machine records and accessories in the United States. 
The said Tradeemark "Zon-o-phone" was duly registered in 
the Patent Office of the United States, in accordance with 
the law,Certificate No.35,754,January 8,1901, a copy of 


5° 


Raymond R. Wile 
Research Library 





a a 





} 
which is ready in court to be produced, .which Certificate 
i ; 
states,among other things, the fact that "This trade-mark 


has been continudusly in use in the business of this corpor- 


| “a 
ation (the uni vensal Talking Machine Company) since the llth cee 











" 
* 


day of August ,189 


Prior to the} acquisition of this trade-mark Zon-o-phone - 


by this complainant, the Universal Tallcing Machine company acu 
quired a wide andj favorable reputation for its talking m—+ é 
chine records as@pell as talking machines and other goods, | 
which became known, and were known, to the trade generally 
throughout the United States as "Zon-o-phone” records and 
"Zon=-o0-phone" machines etc. Since this complainant,the Uni- 
versal Talking Magqhine Manufacturing Company, succeeded,in 
December,1901, togthe business of the said Universal Talking 


Machine Company, ft has used the said trade-mark continuous- 


=] 


= a 


ly and uninterruptedly in its business: in connection with 


the Sale of talidite machine records and talking machines,and 
has acquired a wide and enviable reputation for its said 
records and talkine machine goods under the said name Zon-= 
o-phone. 
This comptaiziant, as well as its predecessor in busi- 
ness, has constantly and continually marked its said talking 
machine records and machines by stamping and vlacing thereon 
the word "Zon-o-phone" in a conspicuous vart, and has manu- 
factured and sold, during the past few years,many hundreds 
of thousands of said dise talking machine records having th 
word "Zon-ophone" stamped thereon and also contained in the 
announcement recorded in the sound-waves,so that when repro- 
duced upon the talking machine thé announcement is made to 
the hearer that "This record is a Zon-o0-phone recore :" 
This complainant has also manufactured and sold large numbe 


) 
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ers of talking machines known and marked as the "Zon-o-phone" 


and has expended large sums of money in advertising its said 
records and talking machines as the "Zon-o-phone". In fact, 
all Complainant's talking machine records, as well as talk- 

ing machines, have been known to tins trade and public gener- 
ally for many years past as the talking mac-ines and records ee 
of the complainant and its predecessor in business; and the 
public generally,as well as the trade, have acquiesced,ever 


since the adoption of the said trade-mark by the predecessor 






he complainants, in the exclusive rights of this complain- 
ant , and its: predecessor in business, to the gaid trade-mark,- 
ene the rights of the complainant and its predecessor in 
business have never, to my knowledge,been infringed by any 
other talking machine company or individual making use of 

the word Zon-oO-phone. 

Two records of tne kind made by the complainant accom- 


pany the’ aifidavit of John A.MacNabb forming part of the 


“affidavits supporting the motion for Preliminary Injunction 


in this cause,and are marked "Complainant's Exhibit, Com- 
plainant's Black Zon=o-pnone Record" and "Complainant's Ex- 
hibit ,Complainant's Brown Zon-o0=phone Record". 

The defendants Morris Keen, David Keen and Benjamin 
Futernik,trading as Keen Brothers & Co. and as the Keen 
Talking Machine Disc Record Co., I am informed and believe , 
maintain a store at +156 North Eignth Street,in the City of 
Philadelphia, in said State,where they offer for sale disc 
records for talking macnines,as well as talking machines and 
accessories, and also maintain at #1114 Columbia Avenue,in 


said City,a factory and laboratory for tne manufacture of 


. @ise records for talking machines... talking machines and 


i] 
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accessories. 

The defendants at their said store at #156 North Eighth 
Street are offering for sale and selling disc records under 
and by the trade-mark and trade name "Zon-o-phone",and are 
representing and advertising that they manw acture these 
Zon-O-phone records,and intend to continue to manufacture ae 
the same and offer and advertise to sell any and unlimited ie 
quantities thereof, claiming at the present’ time that they 
have at least one hundred tnousand of said Zon=o=phone rec= 
ords in stock and ready for sale and delivery. I have com 
pared "Complainant's Exhibits, Defendants' Infringing Records 
Numbers 1,2,3 and 4" accompanying the affidavits of Robert L 
Macnabb and Charles K.Bennett,forming part of said affidav-— 


its upon which the Motion for Preliminary Injunction in this 





~ cause is based, and I find trait they are facsimiles of the 
complainant's records as regards material, color,appearance 
and marking. | 

The said marking consists of certain words upon the 

face thereof appearing in white letters,and although the ti- 
‘tle of the record differs according to the piece recorded, 

~ yet the style and arranzement are exactly the same, although 
on both complainant's and defendants’ records the words 
"ZON-O-PHONH RECORD all rights reserved" are precisely the 
same. And I am further convinced that the said records 
sold by the defendants were never sold by this complainant 
to the defendants,and that no license or privilege a 


er was ever granted to use the said word Zon-c-prone upon 





the said records,and no right or privilege was ever granted 
to said defendants by said complainants or its predecessors 
in business to use the said word Zon-o-phone in any connec- 
tion whatsoever,and the said defendants in making and sell- 


ag : 
ing the records having the word "Zonec-phone" stamped there- 
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on are doing the same in direct violation and infringement 
of the complainant's rights in the premises. 3 
I am informed and believe that the defendants are not 
sufficiently financially responsible to answer unto the com- 
plainant and to reimburse the complainant for the money dam= 
age and injury which this complainant has suffered or will 
hereaiter suffer by the unlayvful and infringing acts of the 
defendants should they be allowed to be continued, and, 
therefore, believe and state that the complainant has been 
irreparably damaged and injured by these infringing acts of 
the complainant which if allowed to be continued will furth- 
er irreparably damage and injure the complainant's rights in 
the premises. The comolainant's retail vrice for its 93-inch 
records is seventy-five cents,and its retail price for its 
Ye-inch records is fifty cents,and I am informed and believe 
that the defendants are selling these infringing Zon-c-thene 
9-inch records at a retail price of fifty cents per record, 
and the infringing Zon-c-phone 7-inch records at a retail 
price of twenty-five cents per record,and this selling by 
the defendants of Zon-o-phone records,which are duplicates 
“of the complainant's records at such a considerably less = 
price has so affected the business of the complainant that 
it is at present unable to sell -saidx = records in the 
Gity of. Philadelphis, and adjacent territory,and has 
thus greatly and irreparably damaged and injured the com- 
plainant's business,not only in this territory but through- 
cut the country,and the continuance of such infringing acts 
by the defendants has a demoralizing tendency upon complain- 
ant's record business. 


These records as the Exhibits accomparying the motion 


| seven 
for preliminary injunction snow, are flat disc ,-inches-or 


ne ae ee : | 
ateches in diameter: and not more than an eighth of an inch 


6 
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thick and can be compactly and easily packed for transpor- 
} 

tation,and are easily and readily handled in large masses, 
: j 


and am informed and believe that the said defendants have a 


large number of said infringing records at their store at 


eS, = 


said 156 North Bighth Street ,and also claim to have about 7 

one hundred thousand infringing Zon-cephone Records in stock | | 

but whether at said factory and laboratory at 1114 Columbia ot 

Avenue I am not inforned. is = 
IT believe and state that if an Order restraining the | 

defendants from selling,removing or in any way disposing of | | 

all the said infringing Zon-c-phone records is not made 

by this Honorable Court prior to the hearing on the motion 

for preliminary injunction, the said defendants can, with 

little trouble and expense,sell,dispose,give away or remove 

said records from the jurisdiction of this Honorable Court, 

so that should the Court see fit to grant complainant's mo- 

tion for preliminary injunction the very infringing articles 

for which said motion for preliminary injunction is brought 

and against which it is directed would not be in the poss- 

ession of the fiat Sedaris ana thereby said injunction could 

not serve the very purpose for which it ~' would be granted, 

as it is desired to prevent the sale of said infringing a 

Zon=-o0-phone records for which said preliminary injunction is 

sought,whbch could so easily be removed from the jurisdic- 

tion of this Court Amd if the said Zon-o-pncne records are 

removed from the jurisdiction of this Court it is possible 

and probable that they could be transported to another gtate 

and thus placed on the market as Zon=c-phone records made by 

the complainant,in both of which cases irreparable damage 


and injury would be done the complainant herein. 


—— "oe L " —— Raymond R. Wile # 
eat Research Library 





ad 


The complainant company is responsible and capable of 
meeting all its obligations and is doing a large and prorit- 
| 
able business. | 
The defendants at tneir store sell other talking ma- 
chine records of other mamf acturers,as well as talking ma- 


chines of various manufacturers, such the "Victor", "Col- 





umbia", "Climax", "Globe",etc. and said restraining order 


will not interfere with defendants! business except so far 

4 
as the same relates to its infringing/use of the word "Zon- 
o-phone",and therefore, any injury which the defendants 
might suffer by being restrained from selling or disposing of 
these infringing Zon-o-phone records until the hearing and 
decision of the motion for ordiidmiinars injunction would not 
in any manner be commensurate with the irreparable damage 
and injury the complainant would suffer if these one hundred 
thousand infringing Zon-o-pnone records of the defendants , 
and how many more the complainant does not know,which cannot 
be distinguished by the public Peon commiatnantss records, 
are sold in the interim or taken out of the jurisdiction of 
this court to be scattered broadcast over the United States 
to be sold at a price considerably less than the reasonable 
price at which complainant sells its lecitimate Zon-o-phone 
records, in which case the complainant would be without ad- 
equate remedy,as it would be practically impossible to find 
out and determine wnere or to whom all of these infringing 


records snould be sent,and even if ascertained complainant 





would be obliged to institute a multiplicity of suits against 
many defendants in different circuits of the United States 


Courts . -Y. \ \ \ | 
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i \. 


omg) aay pubeers vee before me this léth day of Decemb- 


er, 1903 Sy i 
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U. &. CIRCUIT COURT, t 
DISTHRICY OF PHANSYLVANIA, 
+ j 
| a “avs. : ) 
ne ) 
Morris Keen,David Keen,and Benjamin Fut } 
Citizens of tthe State of Pennsylvania, and } 
dents of the “City of Philadelphia,State of ) 
sylvania,individually,and Co-partners, tradif ) 
under the firm name and style of Keen Brothers 3 
& Co.,and as. Keen Talking Machine Disc Recchd Co.,) 
Defendzats. ; 
a ee gy a eg a te et re i ee ee eee 
| 2 


ADDITIONAL AFFIDAVIT OF J. A. MACHABS. 


| STATE OF NEW YORK, ) 

“courty or maw yorc,} 

JOHN A, MACNAES, being éndy sworn boordine be 

| law, devoeses and. says as follows: | 

| i am the John A, Macnabb who has al deady given an 

Affidavit in this Motion for Preliminary fafuee 

above entitled Cause. 7 

I attach hereto a true copy of the EES Compleint and 

' Order cf Judge Amend, of the Ney York Sup rene Court, entered 
| November D5 1903, in the Case of The Universal! Talking Ma- 
Chine Company against John HK, Woodruff, et al, ‘Copartners, 


| trading under the Firm name of The ‘Anburn Button Works, ‘The 


a ee | 
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said omer Was granted on une 3th day or November, 1203, 
| among otner things restraining the ,efendants Umtist the 
ise of the Motion from maccing,i:seliing, or using, or aa 
sals oF USS, any Sound pecerds having the wore 
the Commlainant's Trad@-Mark, stamed %: nereEH oF 


\ 
jg therein. The said Motion for preliminary Injv 





in the paid New York Suit has 








cee ¥C ot been hear 5 hit 


been postponed, at the instaneelof the pefendant ©, GHG: 


& Jameary 26, 190%, anc 
copy of which 34 hereto annexed.&@ The Firm of H. A. Ge 
_& Company in the transaction cong aimed. of in the saié 


of Complaint wera acting as the a 


teats of thse saic. Awouw: 
ton Works, the psfendants, as no 43 im the papers hcrev 
tached. i 

ALL sound acords wnigh are or hays beer in the 
of E. Ay Caesar @ Company, having the word "Zoncphene’ se: 
thereonior arnounced vnerein, werd S@une. Records momutac 
by the Auburn ByMton Works, and the said B. A. Gaecar & © 
| never had any aut sority or tight to sold the said ;ccerds, 


deliver the sme ‘te anyone but tats Caplainant; anc aly 
Sound 


seld, having the word "Zonophone" stamped. thereon or an- 


tw lie S| 





(ee i 


wera ua 


richt of authority from this Complainant so to do, 


Cassar Comp any, signed "Jonn Matthews, *" wno is connected 


‘With the said H, Ay Gaesar & Company, dated respectively 


a 
| ; 2 
f a4 * 


a i a = 
SS a — —— = 


= 5 


. lcoras. which the said H. A, Cagmer & Company may he 


shersin, to any other sarty thas this Compleinant, 


Jicensed, and that any such sules were made without 


iE aa herate a cony of two Letters received from H 


or i 


4 2 
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Yarch 31, 1903e and April 3, 1903 adagessed to this i oar 









marked "A* and “3” respectively. thd originals of which 
i 

e ready in court to be producede 

T would further add tiat during the period of time tha 


ant, exhibits 

said Latters¢ 
; a) ae 

Auburn Button Yorks were pressing secords for this somplainant from its 


matrices, ‘nat all the ssid vecords were delivered my he Auburn Button: ¥o kak : 


ties =e = 





to this c onpl inant throuch the firm of He As Caesar t Coe and that the 
q ; 


firm of Fe Ae Kaesar & Coe had in ita possession et vapious times large 







numbers of black dise records pressed by the Auburn Bugton Works for this. ot, c 


 yetained in its possession, and had the same in its pegsession at the time) 


of the contract of March 24, 1903, and that the provigions of the contract 


of March 24, 1903. with the Auburn Button Works appl to all records 


7 


in the possession of He Ae Caesar & Coe, as well as old black records in 
the nossession of the Auburn Button Works, or in the possession of this CO 
plainante The said He A, Caesar & Cos never had any — or right whate 
soevar to make any use of the said records or to sell the sama or deliver 
them to any other party. than this complainant, and if any sala was made a7! 
said racerds by the said firm of H. Ae Caesar & Co-, agent s of the Auburn | 
| Button Yorks, than as provided in the said contract of ator 24, 1903, it was 


unlicensed, und such sale conveyed no rights what scevar] rslativs to said . | 


} 


| vecords. All the said records in the possession of He Ae Cassar &£Co, as- 


A 


before stated, had the word “ZONOPHON®® marked thereon announced ae 


Dae 


ar x 


i 


a 


This deponent is informed and believes that the said He « Caesar & Co. . 


. 
2, 
ar 





tes 


did unlewfully and without ary license or right whatsoever dispose of some |: ae 
SNe 
or all of said black records to others, though how many,j9r to whom, —e Ss +z 





ats 
i he 


{ 
deponent is not informed, hut beliaves that the said fire discosed of all 


or about all of the said records in its possession in vidlation of the 


rights of this cawplainans «iid is violation of the acresment of March. 24, 


1903. The said records which were in the possession of BH. A. Caesar & CO, 


agmts for the Auburn Button Yorks were never allowed to ba inspected by 


: ase 
this complainant contrary to theprovisions of the con:ract of Varch 24, 1903. 


copy of which is hereto attached, thouzh the said black racords were the 
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* 
w subject of the said contract md are included. the matter of complaint | 
; 7 ieepbcdasl. hens 
in the bill oe hereto attached in thesNew York suit and were the 
~ : F | 
subjact mat terlof the order of Judes Amend Noveq5, 1903. in the New York 
Suite H 
The said r3cords, ts sudjeet matcer of this present suit, » 
which this dapenent beliaves are allaged to hawe »een purchased bynthese =}. <S7 
defandants from-the said H. A. Cagzsar & COeg iff they were so purchased from.2 
i ae 
He Ae Caesar & Coe were sold and delivered by: Ae Caesar & Cee without [27 
any richt whatsoever and in violation of the at lainant’s trade mark 
"ZONCPHONE” stamped thereon and noiwnced therg@in. 
Sworn and subseribed bafors me this Gis r 
| 19th. day of December, 1903. 
~ : 3% Lounty, 
i 
= 
| | 
i 
re \ 
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ort to other parties than the plaintiff? will, if so dis- 
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i of, work great end irreparable injury to the plaintif? 
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end to its business, 
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Third: 1% appearing that such disposition which the 
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defendant is about Oo make, of such 






records is in violaticn of a certain arzreement heretofore 


mace between the plaintiri and the defendants which asree— | 
mcnt.is attached to the aforesaid complaint, all without the 


ee a 


complaint and affidavits the plaintif 
/ 
cuete damases at law and is forced to resort to a court 


a ae 7 
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ae ee pe 
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for eauity. 
Now, upon motion of Messrs. Olney|& Comstock, 
attorneys for the plaintarr, it is 


— ray eee [i 2 2. Ps : Le omy a bd 
ORDERE D trat the defendant shot cause betore | 


i oi ae ; = a =. i, ae = = he c* ~*~ = 
mé,/or ons of the justices of this court, at a Special 
) 4 TT * Le Ke } : 1 a hraiie 
Tern, Part 1 thereor, to be held at tne County Courthouse 


inithe Borough of Manhattan, in the City of 
day of November, 19035, ati10:50 o'clock in the 


forenocon,. why they shoulc not be enjoined and resreained 
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“ZY YORK, 20,22,248126 GREENE ST. 
LYONS. J RUE ROYALE. 
LONE. N.E.C. 4 rirewered COURT, NOBLE ST. 


LOB Sc RIGH, NEAR CREFELD.. 
ZURICH, i114 THALGASSE. = 
Més'srs.ikKden Bros. & Co 





Phil adeipht a,Pa, 
| : } 
Dear Sirs? | | 
will you kindiy let the writer know 
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you buy Records nish the Columbia PhonoOgrarnh Co? I want tae ses if 


Il cannot make arrangements to set you the 


of goods that we propose to seil you, 


You: rs jvery Sralys 


f- “ty 


IN THE DISTRICT COURT OF THE UNITRD STATES, 


se eee 


Universal Talking ‘iachine “Mfg. Company, 
Complainant 


VS. ‘{ 
Morris Keen, David Keen: and Benjamin Futernik, 
Derendants. 
ee a a, tl “oi 
Equity -3S2, Oats, Sessi ons, 1903. 


“COMPLAINANT'S EXHIBIT MATTHEWS’ a PR WO. 2." 
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LONDON.E.C, 4 FITCHETT'S COURT, NOBLE ST. 


LOBBERICH, NEAR CREFELD. t New tom Hee Octoher 20% hy 3908" 


— = 


ZURICH, \4 THALGASSE. Of Soke 
| OKA Sy He 
i | oe 
i ‘3 Se el 
Messrs. Keen Bros & C€CO,, * 
Philadelphia,Pa. ‘i S 
Dear Sirs:- ; ¢ 


We are in receint of your valued favor Ie 19th 
| j 
and in order that there may be no misunderstanding in rezerd to 


i 
the matter we telasrapned you:- 





"Your letter or <essterday received.Will vou tale 
the stock im New York about 90 cases au Tees named if Auburn 
Button Works will give you 90 days net answer quiz And We: 
received your answer " Yes we will take the New York st ok GO 


days net" signed Keen Bros. & CO, 


We will ship the g00ds t@7you to-morrow vie Fea, ‘ 

j 

Railroad, and the Auburn Button Works will mail you the belt St reed» : 
Q 


from Auburn. 


- 






; —— : . ‘ 
oA Ue ier a. L 
P.S. Enclosed you will anes find invoices showin es the: Soetants 

of each case. Oe “Qs 
IN THE DISTRICT COURT: OF THE UNITED STATES, “\S ion f 
Eastern Dist.of Pa. ,Eqs © cet. dountiace: , ‘ 
Universal Talking yachine lifc.Co. as DOME ng i 
VS. NGTARY Fun) % 4 
‘ Morris Keen, David Keen and Benjamin Futernirk,etc. ~ mein Expires Fen 4. 4 
— , S WITHERSPOON 4.256.. ; 
"COMPLAINANT'S EXHIBIT MATTHEWS' LETTER NO. 3." : oR DADELEUS« 
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“Messrs, Keen Brés., 
1114 Columbia Ave., , 


Philadelphia, Pa’ 
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Your valued favor of the lst,and 





_ Dear Sirs:- 


ona in niin 





apers under £3 ) 


rezistered post 1 came dvly to hand to-day. i ) 
The writer wishes to say that he believes we can | | 

come $0usome amicable agreement by which you can handle these , = | 
zoods, and the other lots that he referred to, 3 = = 
; 


Trusting that you will give this matter further 
consideration, we remain, 


Yours very trudy, 
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IN THE DISTRICT COURT OF THE UNITED STATES, | 
Eastern District of Pennsylvania. 
Equity 28, oct. Bessions, 19035: 
Universal Tal Wine machine ure. Co. 
Morris Keen, David Keen and Benjamin Faternik,. etc. 
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nis 23,000 OFFICES IN AMERICA. CABLE SERVICE TO ALL THE WORLD. 
aes This Company TRANSMITS and DELIVERS mneszarea only on conditions limiting its Hability, which have boen assented to by the sender of the following mensage., 9 > 
; Lrrora can be guarded against only by repeats & message back to the sending station for comparison. and the Company will not hold itself Hablo for errorgordelaya |, 
In tranemission or delivery o Ukrepented onenecs:| A ry the amount of tolls pald thercon, nor nany case where the claim is not presented in writing within sixty daya 
after Lie message is fled with the Com Cay : 
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in New York about ninety cases at prices named if auburn 
button works will give you ninety days net answer quick 


~. .. John Matthews ~ 
Fi ey ee ) ee BT : 


Raymond R. Wile 
Research Library 


i i r i 
e t t 
. Poy 1 i ; ; 
ay ne boty Da A ita ee ; Few 4 i by ~ 
ay | se : ree ee uri Mi) ol F o tL | ie ce ‘ a re gir hu Pout d a va 4 i ' 
Pay Mf vt ge arts Rudo fecha fi is ita + a cage | te re " : 
i jae Reh ey peek tae oe Boe boi a hy x : nt ic Si) we nt oh 
‘% Tes iB aa “hi mS at i a res OF a ie a5 fe are ra i? ve ows ' ee f ; Y ii 
; 1" ga ‘ I tg mh ae ae z£ i i : - “a : 1 fat) oy tf oe ee ‘ ‘nila ae we . * re ' r 


ire ee Rages a +s al bg 
ete ny 13 eg ait raha at af. 
a ip ey ft tea r, 


ene ee “ee ' He ae fy i a 2 oa ee 
7 ‘ ee aa | rio ae 7 ue fa * wie 
i i 1 4 ee ay a ts = } 7 I r h ‘ 





4 
t 
t 


IN THE DISTRICT COUH' OF THE UNITED ;: STATES, 
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In the case of Univeral Talking Machine Company vs. Keen, 


certain facts have been brought to my attention which appear to 
cast very grave doubts upon tne title of the complainants to any 
exclusive use of the trade-mark or name "Zon=o-pvhone". Il there 
fore feel it my duty on behalf of my clients to move for the disso= 


lution of the injunction. 
{I do not feel justified in spending any more of my clients 


money than may be necessary and i therefore do not like to incur 


he expense of a trip to Scranton, if it can be avoided. l am 


therefore somewhat embarrassed as to fixing a time for the presenta-= 
tion of the motion and will have to ask you to be kind enough to 
have your clerk notify me of your wishes in that rezard. 


So that you may be somewhat advised as to the situation, I am 


ee oe 


sending by express the affidavit and exhibits, also the motion. 


I have no objection whatever to vresenting the matter to you upon 


the affidavits sand such affidavit as Mr. Petit may want to file 


for the complainants without arzument, further than to direct your 


attention to the case of the Diamond Match Company, ys. the Sate 
Harbor Matcn Company, 109 Federal, Page 154. decided by his Honor 
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\ . 
SHEET No. 2 Th R.WA. 
uaz =e Dalla tC: arya a + Watrnr se + Ps 4 7 2 * 
a 128, the head-note peins as follows: A preliminary 


injunction against the infringenent of an alleged trade-mark will 
nov be granted unless complainant's right to its exclusive use is 


clearly established? The fact that it is used by numerous other 


parties, althousn such use is alleged to be wrongful, makes it 
the more necessary that the Court should oa determine the question, 


= 


wnerée it is doubtful, on a preliminary hearing”; and to French vs. 






Alter 74 Fed. vage 788, the head-note beinggas follows: "A pre- 


liminary injunction upon a trade-mark — not been establish 
oy adjudication will not be granted, where deferidants affidavits 


Ls 


gugtir ar Wretner tne same was 


1 ip ana 
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indicate a prior use, thougn it uve 


fais 


not abandoned." 

T have sent a covy of this letter and of all the papers to 
counsel for — and I apologize for‘not having been able 
to bring this matter to the attention of the Court at the time of 
the argument, but it has only been recently discovered. 

Thanking you for any trouble you may take in this matter, I am, 


Yours very respectfully, 
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Hon. n.. We Archoald a 
Scranton, Penne. 
In the Talking Machine cas2, it is sugzested that defendant 


igisnt showing to warrant a motion to dissolve 


the preliminary in: 


ae 


nection. tne Tacts which defendant makes toa 
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ppear are, first,jthat prior to the earliest date claimed by 


complainant through its predecessor in title, one Seaman system- 


fa A a te 


atically in his adrertisens nts and in those of the National Gramo- 


rs 
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phone Company and |! National Gramoohone Corporation used the word 
' 


"Zon-o-phone" (see affidavit of one of the defendants and also the 


recital of facts in Berliner Gramovhone Company vs. Seaman, 111 


¥red., page 675, also a magazines snowing such an advertisement, also 
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a record having imprinted upon it such an adve rtis exent) and second, 


Hae ere Se 


hy 


hat it appears by reference to the papers on file in sSerliner 
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Gramophone Company vs. Seaman in the Western District of Virginia 
that one F. M. Prescott originated this word "*Zon-o-phone”™ and used . 
it in at first export business and afterward it was used by the 
Gramophone Company and Corporation. lo understood that tnese 
facts were not held to be materially incorrsct by comslainant's 
F 
counsel. P 
{ 
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In Diamond Match Company vs. Sars sarbor Match Company, 
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Dalias neld 


a4 motion to dissolve bu 
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In Cary vs. Bed Company 


that if 1s a good rule that 


ing of an injunction ought to 
one already granted. 
Complainant suszests first 
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t a preliminary injunction againss 
trade mark will not be sranted 
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ts exclusive use is ciearly estab- 
2 or law and facts would not only 
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dissolution of the injunc- 





read. 38, Judze Nixon neld 
wiich would prevent the issu- 


to dissolve 


e recarded as suffricisnt 
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are in some way estopped because of the stater tnat in their 
3 
former affidavit they purchased these goods : on the agents of the 
complainant and knew that they were licensedysoods in reply ta Tangs 
t aE 4 ice 
! > ee 
these contentions it appears tnat tn2 duty 18 upon the complainant Ay 
to show its title. it recovers by the strength of its own title a = 
AGE Foe 
Pei pt! 
=" + 2. 3 : ns ‘ el es 
and not by the weakness of somehcdy sise's. wiers is in the im 
mMarazine advertisement setting fortn ths trade mark as the propert; 


or another than the complainant 


5 4 


a tll 


come forward freely and show 


ano1izn to, cause the 


it has any rather 
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sesk tO urge that defendant has no right to move to dissolve the 
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injunction. Ags to the proposition that the Gramochone Company, 


the Gramophone Corporation, Seaman and all others have abandoned 


this would 
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not give the complainants a good title. In O'Rourke vs. Centr 
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City Soap Company, 26 Fed. 576, it was held that &@ person cannot 

; i 
acpropriate a trade mark beionsing to an wi nout his consent 
and afterward acquire @ good title by tne abande moient thereof by 


the first vroprietor, and further that a third person may take 
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advantage of this defect of title. ' 
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Tt is submitted that compiainant must show @ clear title 
and that its argument when it says that all that it has to do is 
to go back to Auzust of 159&, wrile at the same time admitting 
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_ PLEASE RETURN THIS STATEMENT WITH ORDER. 
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Dear Sir: 
Your letter of the.......2 7. x fase inst. 
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CaRTIFICATS OF ORGANIZATION 


THE INTERSATIONAL ZONOPHONE, COMPANY. 


This is to sairties that we, Willie HiRandel, Edward SInnet 
and Edward ifcCarthy, do hereby associate ourselves into a Company under 
and by virtue of an det of the Legislature of the State of Hew Jersey ,a= 
titled “An Act concerning corzorations® (Revision of 1396),and o? the 
various acts amendatory theres? ond suppletental thereto,under the name 


and for the purposes hereinafter mentioned,and to-:which end we do hereby 


set forth: 


PIRS:* 
That the name we have assumed to designate such Company to be 


used in its business dealings is The international Zononhone Company. 


SlCSHDs 
That the vrincipal office in New Jersey is to be at No. 359 
Washington Street,Jersey City,'!o- Jersey, and the agent in charge theres? 
end upon whom processes against the Commang may be served is Harry W.Wine 


and the business of the Comoany is to be condncted in said 


in the State of New Jersey as the 


ry 
“J 
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City,and at such other Base Fe) 


4 


nature and prozress of the business o? the corporation shall from time + 


The Company eel have power cndits opject is to conduct its 
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sey ond in the several states and torritories of the United States and& . 


business and heye such other 22Pices outside of tho State of dew sare 


szch forcicn countries as shall “rom time to tima be 2ound necessary oF 


comvenicns for the mumpesea of tho Company's businesa. 
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That the objects for which this Company is formed are to co @ <j %:| 
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ov 213 of the things herein sect forth te the same cztont as naturel nen 


ta 
sons might or could do ond in cny vart of the world 15 principala,ageny 2 


or othoemrise: 


ae pea 


And in Purtherance,and not in Limitation,o? the general powsay 
conferrec by the laws of the ciate of Now Jersey it is hereby exnresaiz 
provided that the Compemy shail have the ?ollewing rovers: 

(1) To mamrfacturs,murchase or otherwise acquireshold oum,um 
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| 
mortsece,lcase,pledge,seli,csaicn, transfrer,invest,trade in,deal in end f 
a: | 
deal with,gcods,wares and merchandise 6nd property of every clase and | 
; 
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| desctintion,including the acquisition by purchase, >; menefacture or ctl» 





erwise,of sll moterials,suszlies,uachinorygand other articles necessary ge 
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convenient, in comection with snc in carrying om the business herein 
mentionec,or omy part theres? 


£2) To varchase or otherwise acquire,umiortake,carry on,ine 
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prove or ceveoion all ar amy. ors of “he business,good vill, ee Pade 


patent richts,comyrights,licens-7,2ascts and liabilities,or any af then, | 
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3 | 

f any nerson, [ira,assoeciation or corporation,for such yalues or temsice j 

| = a 

| 6Pations as this Company mcr dctcrnine. ae i 
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zs . 

(5) Zo epoly for, resister,licenss,purcnas 259 or otherwise ac= fi i 
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account any ond all invention®,improvementesnroces::cs in commestio with 
or sscured under any Lett exc “Atent, tradommarks or copyrights of ths 
United States or any foreim comiry,or oll or ony of then 

(2) fo procurc tho Company te be registered or recognized, 
anc to hove one or more ofTicss,and to carry on its/operations os Dusie 
neas,and unlimktedly and vicho:t restriction to receive, hald,purchase or 
otherwise ccquire,improve,iccse, morigagesuse, convey, axchatige or otherviag 
disneso of ony fed amd persona. property in any State or cavettese of 
the United States ef America and in any foreion country o7 la 


{5) It shall be iow for the said Company and this Commany 


is hereby euthorised from time to tims te borrov ouch sug er suns of mam 


as may be necessary or prover “or its purposes anc for such joams to iam 


its bonds,vegistered or counon, payable at such tine or times end in mu 
gmoumts and oat such rates of intorest as the Comany =asy detemmns; 
the said Company may secure the same by ceeds of trust or mortgeses cn ag 
or all of its rights,provert; ond frenchiscs. 

{6} The said Comeny shell also have the pover to purchass, 
subseribs,for,or otherwice cemiro,for any valid consideration,and to bee 
tse ond dispose of the canit<1 ctock,bonds and other cviconees of debt & 


ony cormorationsforeim o> cocesti¢c,vith which 1t aa; have business roe 


lations or power te contract,ond vor which it may issue in exzehange stoi, 


bonds cr other obligations. 
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COmMincivS in the prestises,;-n= in soneral to eng2z9 in any emd all I=9mh) 


' business whatever necessery or convenient, with ollihs righte,nrivilsces 


and Pranchises or powers nov or hereafter grantec by the lawg of the 


Stata of --ex Jersey to corrorations Sormed under this ict. 
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POURTH: 


“ho total steck of this Company is to be twenty <housand dole 
lass (399,000}, divided into cicht hundred shares (890) o? the par yale 
ue of tventy-five dollarg ($25) each» ‘The amount of capital with which 
the said Gompersy will commence business is the sum of one thousand dole 


Larss 
Theat the nemes and addresses of the subscribers and the mumber 


oP shares subscribed for by each,the azgregate of which subseriptions is 





the said amowmt with which the said company will begin business are 2s 
follows? 
Willian U,Randol, 52 Nassau Street, 
| New York: Vity, Pour shores, $1259 
Edward “icSarthy, Plainfiold,fisw Jersmy, Pour shares, $100. ; 
Edward S,Innet, Noe 15 Cortlandt Ste, 
New iork City, thirty-two shares 
| 4 
d fotel, forty shares .; S190. 
; 
PLPTus 


That the axistitmes of the Compeny shall begin on the 


day of Nowsh,1993 


SB S| : 


That the Directors “cy liold their meetings and have an of fics 


| gnd keep the books of the cormoration (except the stock and transfer 


; backs} outsidsa oF this State. 
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| the 2nd day of Uarch,1901. 
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"ht {le Randel (Seal) 
Edward S.innet (Seal) Poke] 


ae | Idward UcCarthy (Seal) 
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COUNTY OF NI. YORE 3 aE is ‘ 
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BS IT RULMOINTD that on this Gnd day oP March,1961, aes): aay 

- Eas ick 
i ) 


Pee 


before me, a Notary “ublic in and for the County o? New York,duly com cn | 


missioncd and swornm,perscnall; anneared,William H.Randel,Edward s.innot 


: 
i 


and Déyard UcCarthy,who,+ =n satisfied,ars the persons named in and sho — 
executed the foregoing certivicate,anc 1 haying first made lmown to then 
~ and each of them the contents tharcof,they did each aclmowledge that they 


Signed,sealed and ideliverec tho saue as their voluntary act and deed. 





Loslie R.Palner 
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~ STATT OP H&E yory 


COUNTY OF NEW YORK 





alge, ayy el i eee ie ot ee 


Ea ie 


- . L,Wilites coimer,Clerk a? the County o? Sew York,and 


also Clork of the &yprese Court for the said County,the seme being a 


C 


Court of Second, DO HEREDY CORTIFY, That Leslie R.DPalmer whose nems is 


; gubscribed to the Certificate of the preor or acimowlodgment of the an 


| 
ae 


i nexed instrument and thereon writton,was,at the time of taking gach bron ba 
gid aclnowledgment, a Notary “ublic in and Pow-neid County ,duly comission ) 
ed and svorn,and authorized by the laws of said State,to tailse the aca. 
kmowlcdsnonts and preoets ef 2scls,or conveyanees for lond, tenements o 

hereditacents.in said State of ev Yorks And further,that + =m well tee 
~ quainted with the handwriting o° such sotaxy Public,and verily beliem 


that the signature te said cortificate of proof or eclmovisdment is 


I] PESPTIMOMY WHERDOP,I have hereunte set «ay hend and offing 


the seel of the said Court and vounty,the 2 day of Hch 1901. 7 = 


ge ee ee, a eS a oe 


~ | (Seal) Um. Sohmer -- Clerk. 
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fReceived in the itdson CoeN.J. Clarktg Office arch 7 Aad. 
w (1991 and “ecorded in Clerks ‘‘ecormd .o----on Page— 
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IK TRE Cinculy COURT OF -TRS UNITED STATES= 
Eastern District of Pennsylvania 
? — 
October Sessions, 1903. No. 72. 
4 y 
in Equity re 
Uiiversal Talxine Machine Manufacturinz Company, aforn oof 
poration organized and existing under’ the laws of the Statere ©: 
- 


et 


New York, 
Complainan= 


ee 


“icrris Keen, Darid 
| ' “gens of the State of Pennsylvania, and residents of the Cisrof 
Philadelphia, State of Pemrysrivanmia, individually, and co-grr- 


an ners, trading under the Ti 
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™) 


Company, and as Keen Talxins Machine Disc Record Company, 


DetTendarts 





AFFIDAVIT OF PRANK Ai GRANDALL. = 
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Commonwealth of Pennsyivanis : So 
‘ [Ss an a 
City and County of Philadeipria : - a 
: : 
} ted a - Pop te ; 
Frank “As Craniall, »einzg duly~swern actordine re | 3 
, i : : 
bye devoses and says as folivws:- ¥ : 
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Mackhire Manufacturing Com-an;y, the eamvlg 
in the above entitled case, and nave been since its ort 
in December, 1901. l am also Secretary or tre UDivers 
Ing Machine Company, and rave neen. Secretary 9 


a since August, 1€99, ana tare Seen connected wit the 








vany since May, 1899 

As Secretary of tne two Companies 1 am, and have vyeen, 
familiar, since my connection with them,with tne Various oroper- 
ties, trade-marks, ocatents, ete., owned by the said Companies, 
and with tre condtct of the business of the said COmpanies. 

The trade-mark, "Zcnophone"”, one of the assets of the 


Universal Talking Machine Manufacturing Company, the complainant 


Tt en | ee ee 
heat a ed 








herein, was registered in the United States Patent Office, at 
Washington, D. C., by the Universal Talking Machine Company, on x 
November SOth, 1900, Certificate of Registration #35,754; the . 3 


said traie-mark naving been adonted by the Universal Talictne 


Macnine Company,.as stated in Certificate of Registration on or 


apout August llth, 1@9&, and was continuously used by the said é 
UNiversal Talking Machine Company, in connection with the manu- ey 


facture and sale of taixing machines 


fc 


and talxing machine records 


iD 


to and until about December, 1901, when it was duly acquired by > 


= 


the Universal Talx<ing Machine Manuf 


ok 


her 


5 


turing Company, toge 
with the talking machines, records, good will and ousiness 


oa 


generally, -Trom the Universal Teaixing Machine Compaty, as set 


forth in Bill of Complaint of tis cause, and the said word 


"Zonoopnone”, in connection with said 


id busimess, nas been continu- 
ously and exclusively used by tne said Universal Talking Machine 


* = E ie] = * 7 es _— em 5 st Pa 7 
Manufacturing Company since t= said assignment. 


While the word "Zonophone" was Tirst used and adopted 


_ TATr = Ts T 7] i 7 + 5 = 7 F r os | 2 iy Sh 7 8 “™ 4 7% = - e 
for use by the Universal Talxing Machine Company about August . 
7 1 org 2 oe ees | “= 615) a wes : + oo | Ps 
llth, 1896, the said word "Zonophone” had oeen previously used ‘Se 2 
' 
r : i : tie, Bae oe Sr 2. sos specie = sare . 
to a limited extent oy the Hational Gramonpnone Comoany, a Cor- 
-— 
- LJ 4. ee - pe = * — {= . -— a = =, = a wHF = 7 = a 
poration organized under ths lavis oF the State of New York. -As 
iL fs ™ a oi. = i — = & ~_ =" 4 -— 7 Caine! ge ! + . oS 2 Se — 
pao ls forth in the ps [ LGa = © i tL ait cs 15 4 a Ser) ] (7 Lc : | cali mn A le we tt =| Raw 


$04, filed on behalf? ef ts defendants in connsction wit? the 
motion to dissolve the preliminary injunction herein granted 
Decemoer 22d, 1905, i Seliscve that the said word "Zonophone", in 


conneetion with talking uachines, vas first advertised by the 
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oe 
National Gramophone Company in the early part of the year 1395, : 
and believe that the first advertisement was contained in ths 
New Yor’< Evening Post in its issue of February 24th, 1998. re 


National Gramopnone Company, 2nd its successor in business, ths 

Wationa. Grai.onh ti were organized for the. purpos= 

Nationa. Gra:ophone @orpnoration, were organized for t purypo 

of selling talxing machnires, known ds the "Gramonhone", manufac- 


lly i Ke 


tured under the patents of Hmil Berliner. 


Tee Universal Talcing Machine Comoany was promoted bis 


i 


the promoters, and those largely interested in the National 
Gramophone Company, ror the ery purposes of manufacturing talk- 
ing machines and ‘talking machine records Other than "Gramo- 
phones", and which should oe styled and known as the "Zonophor 3" 
as contra-distinguished from the "Gramophone", which had formed 


the bulx cf the business of the National Gramophone Company. The 


re: 


Universal Talking Machine Company was incorporated under the 


ta) 


laws of tse State of New York January 26th, 1892, and reld it 
first méetinge for organization “ay 1lOth, 1898, and the sreater 
portion of the stock of the Universal Talxing Machine. Company, 
more than a majority of the same, was controlled oy the National 
Gramophone Company, and subsequently by the National Gramophons 
Corvoration. Shortly after the organization of the Universal 
Talking *“fachine Company, avout Ausust, 1898, it acquired from 
the National Gramophone Compan 


word "Zonopnone” in‘ connection with talking 


4 — 7 ~Sore F = 4 “4 mi 7 
macnine records, etc., and continued the exclusive use of the 


Same until the assignment to the Universal Talking Machine Man- 


ufacturing Company, the compiainant herein, which thereafter ij 


eontinved 
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ed in the National. Gramophone Company, for the purpose. of manu 
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facturins and selling talline machines and records, to be “nc7m 
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a3 "BORO PEDAES"s and the National Graméonone Company, uvon the 
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alxing Machine Company, discon-. 


I 


organization of the UNiversal 


i tinued t"é use of tre wore "Zononhone",as applied to talxing 


machines and records, and “he Universal 


subsequently manufactured records, as well as talking machines 
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known as "Zononphones", fcr the National Gramoph 
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1on2. Corporation, 


having the word: "Zonopnone" marked, tnerson, similar to- the rec- 


in| 


ord rererred te.in. the affidavit. of Morris Keen of January- 9th, 


~ i904, and contained in substance the words "ZAcnophone Record 


a, tee ae 7"T 


made for the National. Grsropnone Corporation”. The National 


tH 


Gramophone Corporation, which was- organized abcut March. or April 


s 
a Lopate. sor a bea yt 
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“7 


1é99, subsequent to the oremizetion-of the Universal Talxinge 
Machine Company, never used tre word. "Zonopnone". in connection 
With tealxine machines or records, sxeepnt such as. were sold tc: 
it by the Universal Talxins Machine Comsany. The right for 


various foreign ccountriés., nan the United States, to the 


or 
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word "Zcenonhone”"..was subsequently granted oy the National Gramo- 
phone Cornoration,: and the Universal. Talxing Machine Company, 


cm 


jointly, to one F.°H. Prescott, who was tne selling agent for %: 


id 


Universal Talzing Macnrine Company. - 
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the right of the Universal Talxing Machine Company, 





and its successor in business, tne Universal Talking Machine 


Manufacturing Company, t-: complainant herein, tc tha word 


cS ¢ 


"Zonophone" as applied tc talking machines and talkine machine 


" 


records and accessories, fes never been dguestioned, and infact 
to. ay Lbnowlsdss masa never sesn anftr’ 
~ and use oy the Universal Tal<ineg Machine Comuany of tha said. 


word "Zonophone" in Ausust, 1898, the National Gramophone 


a 
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ompany or tne National “ranophone Corporation haWenever used 


ct 


née same except.in the saie of the Universal Talking Machine 
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Company's ¢250ds,:and ths seid Natlonal Gramophone Comvany amd 


the said National Gramophone Corporation, ..aving abandoned the i 
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i desire alse to euete hsrein from an aff Fidarit in 


the possession of the complainant Company, fcrminge vart of it 
ity, Vew York, made May 4th, 1903. in@ said LaDow was Secr=- 


1497, until the said National Gramophone Company was absorbed 


by the Yational Gramophone Corsoration about March Ist, 1899, 


and then ovecame Secretary and General Manager of the’National 


P f 
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‘rramophone Corporation, anaso continued until the National 
Gramovhone Corporation went into the hards of the Receiver abo; 
is’ ‘still in the Wands of 


Poy, 


August, 1901, and whie> Corsoration 
Oo Pre sident of the Universal 


L 
the Ree-iver. Mr. Labdew was als 
Talv‘ine Machine Con : eheoyrti : Ptar, att a “ orat ~~ 3377 
Tal+ins Machine Gompany s*certly after -rts incorpo ion, and 
continued in sich office for some time treredfter. The said 


Orvyill D. LaDow, nowever, is no longer connected witha the 


Universal Talcing Machine Company, or with the complainant 


t 
D. LaDow, of “ay 4th, 2903, is hereto attached, marked "Exhiti:. 
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it, merked. “Exainit A®. 

I would Further add tret as régarcs te records 
Feferred to in the afficavit of Morris Keen, of January 9tn, 
1904, as having the words “Zonophone Record National Gramovhove 
orporation" stamped tnerscn, tat no Zonovhone records were 
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"EXHIBIT A" 


of Affidavit of Orvill D. LaDow, 
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UNITE2D STATES OF AMERICA, 


STATE OF NEW YORK, 


COUNTY OF NEW YORK, 
ORVILL D. LaDOW, veins duly sworn, deposes and says: 


I reside at Number 2 West Eighty-third Street, in the 
City of New York, and am at present engaged as General Manager 


of the Pyroelectric Company, doing business at 
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I vecame associated with the National Gramophone Corm- 


iD 


pany, a Corporation organized under tne Laws of tne State of 


New York, for. the purpose of manufacturing, déaling in, selling, 


0 


and otherwise disposing o2 Tal<inz Machines, Tal‘zing Machine 
Records, and otner Talking Jachnine Accessories, on or about 


April 1, 1897; and on or about Aucust 1,.1897, I was elected 


Secretary of the aforesaid “ational Gramophone Company, and so 


= 


National Grana- 


| 


emained until said Company was absorbed by Tre 


phone Corporation, on or 200ut Haren 1; 71899. I was also elect- 


Cb 
_ 
ct 


ed Secretary and General haracer cf the ter Corporation, also 
organized under the Laws of t°2 State of New York, as aforesaid, 


\ oe i ae + —- : espe ca ae _ 7 
and: Temalned' an that Casseeit’ Tine the entire term or suen 


iy 


Executives Officer ef both Tre National 


onal Gramopnone 



































——————— 


= 


and am entirely familiar with the various details of tr 
pusiness affairs. Beginning with my incumbency of the f- 
fice of Secretary of The National Gramophone Company, arkror 
a considerable period thereafter, the only source of suply 
ot Talking Machines, Talking Machine Records, Sound Boxs, 
etc., Was through Frank Seaman, an individual whose plae 
of residence is Yonkers, New York,and whose place of bué- 
ness is Number 874 Broadway, in the city of New York. % 


aforesaid Seaman's source of supply was the Berliner Grao- 


‘Fa 
ad | a 


phone Company, a Corporation organized under the Laws ofthe 


State of Virginia,under a contract tin existing between 
weaman and said Company,wnich is hereinafter moz Se ee 
ferred to,and which Corporation derived its right to the 
manufacture and safe or Talking Machines from The Tnited 
States Gramophone Company, a Corporation organized under-he 
Lawa of the State of West Virginia. 

Frank Seaman was compelled,under the Contract with Ts 


Berliner Company, to advertise the particular style of Tak- 


ae - Th eth = 
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ing Machine which was supplied under the terms of the Coax 
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tract,as aroresaid,kmown as the "Gramophone". It was ar- 


ranged oetween Seaman and The National Gramophone Company 





that tne latter Company shnould,for tusiness reasons, douie 


Part cr the advertising in its own name. 


Si tiple aint onan 


During the years or 1896 and 1897 the use of the wed 





"Gramophone" was often found to be objectionable,for therea- 


ee eee 


son of its similarity to the word "Granhophone", a Talkie 


i; = 
Machine manufactured by Tne Columbia Phonograoh, @namany zn : = 


ha 
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organization incorporated under txre Laws of the State of 
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west virginia,and having its principal Officesin the cit of ' 3 2 
New York, and being a competitor in the trade in Talking?2- s | 
chines with The National Gramophone Company. The aforesid 

a % 


sat 
2 


Rayriiond R. Wile 
moerBescarch Library! ¢ 











he 
ed = rl 


Frank Seaman was not only the Licensee of The Berliner Gramo- 
| ie 
phone Company, as aforesaid, ‘but ne was,had been for many 
Sind e; 4 hes 44 
3 ee 


ee 


years, and is, at present a pernted advertising agent, solic- Ms 
ys i. AY : Bi ee 


iting and placing advertisements of various characters and 








kinds throughout the United States and other countries. On 
or about February 15,1898, the aforesaid Seaman suggested : 
the use of* She word "Zon-oephone",as a aupabivate for. Lhe 
word "Gramophone" ,and accordingly an savertisenent was pre-'- ak, 
pared,and ingerted ina daily newspaper published in the: 


re r1¥8s ae 


City of Mew ‘York, known 2,3 "The Evening Post", and having a. ce 
large circulation among the general public, said insertion’ 
being madeintits issue of February 24,1898, and reading as 


follows: o 


"THE ZON-O-PHONE ~ I}PROVED GRAMOP=ONE. 
~ Does not imitate e,it reproduces. It 


does not parody tne human voice, its : . 
utterance is distinct and natural. For this reason the 
foremost. public speakers, such 28 | os 
"« 8CHAUNCEY 2°4.DEPEW, by 
| | “"ROBERT G.INGERSOLL, | | 
~ a "DWIGHT L.eMOODY, &c., 
have made Records for it. mheir utterances may be heard 
oy the living,who will never see their faces, 
will be faithfully transmitted to future generations. 


"(Signed) NATIONAL GRAMOPHONE COMPANY, 


"874 BROADWAY." 


A copy of this newspersr, containing this acver ci sement, 
is hereto epee marked by me "Exhibit 1",with my initials. 
The advertise: ment therein, and above referred to being 
We | also marked. by. me with my initials. 
< soa a 3. a 





avi 10 jel 
— 


iS hewerohd Lib 


a 8 re amr 5 aie 


ay 








On or about February 25,1898, the aforesaid Seaman 


—_ 4 


wed to tne Deponent a letter which he had received from 


Thomas S.Parvin, President of The Berliner Gramophone Compan;, 


i F 


i 
| 


Deponent was conv:-sant with the handwriting of the said 
Farvin, and states that this letter was signed by the said 
Parvin in his ovm handwriting. <A copy of this letter is as 
follows: 
PSEPRLINER GRAMOPHONE COMPANY, 
PPHILADELPHIA, February 25,1893. 


"Frank Seaman, Hsq., 
" 3874 Broadway, New York 
"Dear Sir: 

"My autenticn has been called to-day to advertise- 
mant of The Wational Gramophone Company in New York Even- 
ing Post of last eveninz,advertising the "Zon-c-phone" 
= (Improved Gramophone). This name "Zon-o-phone" is not 
satisfactory to us, and we request that you do not use it 
any more. 


"T desire also to call attention to our contract with 


as ee Sie 


you, Clause No.12,which states that you shall advertise 


Gram-c-pnones and Gram-c-pucne goods permanently and free- 


4. 1 ieee 
a 1 a 


~ ly as Berliner Gram-c-phenes and Berliner Gram-o-phone 
goods,and also to Clause 15, in which yau agree that you 
Will not make use of any other name than that of Emil 


Berliner in connection with Gram-cephones and Gran- 


C-phone goods. : 





"T think this informa notice will be sitfPiciert for 
you to understand plainly,tnat we are not in favor of your 
Usine other names,and tmat it will not be permitted,un- 
less you first explain the matter to us, and obtain our 


i 


Consent. You will readily appreciate the fact,that roth- 
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w ing could possibly be constrved as so plain an infraction +t 
. 2 
of our contract with you, as just such advertising as T = 
now comolain of. ! : 
ws "Yours truly, , el 
"BERLINER GRANOPHONE COMPANY. ben 
THOMAS S.PARVIN, oy 
"PRESIDENT." x 
‘| 
So far as I know, and as I believe, Frank Seaman never a 
used the word. The word "Zon-cephone",having been coined br | 
him fof The National Gramophone Company, under an agreement 
bs between the said Frank Seaman and The National Gramophone 
company,by which Seaman received consideration therefor ,hag 
been transferred by him to The National Gramophone Company, 
which bought all of the machines from Seaman, which he, in 
his turn,odtained from The Berliner Gramophone Company. 
This National Gramophone Comvary was, however, under no con 
“ tract,by privy or otherwise with The Berliner Gramophone 
Company. .It was wholly inéependent,and the machines it std 
it purchased from Seaman, entirely independently of any com 
tract which Seaman had with The Berliner Gramophone Comparg, 
except that its contrect with Seaman provided that it shoul 
purchase from Seaman all the machines sold by The Berliner 
wo Gramophone Company under his contract with the latter. ‘The i & 
National Gramophone Compsny at that time paid no attention Be 
to this letter of Parvin's, but continued to use the word 13 
"Zon~-o-phone" wherever and whenever it saw Tit,the word ef 
Zon-c-phone" being its vroperty,to do vith whatever it like, Ss 
Some time in the Spring of 1898, not later than the : : 
S month of May, the organization of a Comany which was calle 4 
"The Universal Talking Machine Company",a Corperatitn. orras 7 


ized under the Laws cf the State of New yvork,vas perfected, 


and denonent was elected its President,and had absolute and 







full charge of all of its 2ffairs up to and including the 
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s00n after the completion of the organization,namely, in 
7 the Spring of 1898,as aforesaid, The Universal Talking Ma- 
chine Company decided to meet a demand existing in the for- 
eign trade for talking Mechines and Sound Records,which 
trade was wholly without the United States,and in which ter- 
ritory, to wit: territory without the United States, neither 
; Tne Berliner Gramophone Company nor Frank Seaman had any 
risnts or interests whafever. To this end arrangements were 
made by The universal Talking Machine Company to manufacture 
its own Talking Machines, and as preliminary to their in- 
= troduction into European countries,and especially into the 
Republic of France, Deponent,as President of The Universal 
Talking Machine company, arranged with one Horace H.Eldred 
to visit Great Britain and the Continent of Hurope,and to 
establish a trade in Talking Machines for account of The Un- 
iversal Talking Machine Comoany. Not having its own Ma- 
chines at the time, The tmiversal Talking Machine Company 
purchased Talking Machines from The National Gramophone Com- 


pany,and consigned its fir st shipment to the said Horace H. 





Fldred, in Paris,France, on or about August 11,1898. When te 


these Machines were deliv ered to The Universal Talking Ma~ 













chine Company by The National Gramophone Company they were 
marked "Gramopnones", and not "Zonophones". The Universal 


Talking Machine Comoany then adopted the word "Zonophone," 


a) 


§ its trade-mark. Preliminary to this adoption, and in 

order that there might not thereafter be any question of the 

richt of The Universal Talking Machine Company to use this 
word "Aonophone" as a tracdeemark, and of its sole risnt 

* tnereto, and of its exclusive title to she said word as a 
trareemark, Denonent,as President of The Universal talking 


machine Company,ani Scr und 
; i 


© 


hits dDehalf,acquired, for 


Yaluable consideration, 


-2& consent or The National Gramo- 
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vhone Company that the word "Zonophone" be adopted as the 


tradej=mark of the prodvct of The Universal Talkines Machine 
Company, and as the sole and exclusive property of The Uni- 


versal Talking Machine Comvany. 


a BRE ERA RPS ESE M SE EHR SERS SV eS = see 


SWORN TO BEFORE ME,THIS ©) 
| | ) (Signed) 0.D.LaDow 
4th DAY OF MAY,1903. ) 
(Signed) Geo.F.Bentley 
Notary Public, 


NeveSO. 
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and consent of its owmer, The National Gramonhcne Company, 
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The affidavits (cony of Labow, pnaze 5) state that = 14 
the word Zon-o-pnhone was the pronerty of the National Gram. 4 
peone Company; to do with whatever it liked anc that this . 3 
4 e 
word was coOjned for it by Seamangéwho received a consicers I 
tion for a; also affidavit of Dunhem, that an assignment + 
if 
Pe 
in writins Was never mace from the National Gramophone = 
Company to the Universal Mnlcing Machine Company, nor is | ps 
- there any evidences that the Nati Snat Gramophone Company : 3 
sold its plant or sood-vill to tye Universai Talking Macime e 
Company. A trade-mark camnot be assigned save in 1 
connection with the zood-will off the business with which & 
it is identified {kidd vs. Johngon, 100 U.S. page 617). Pp 
~ The most that the affiddvits set uv is that the : 7 : 
Universal Company used the trad@-mark with the allowance — & 
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and that the Universal Talking Hachnine Company was formed 
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so for it and its. successors til the +> te | - 


hands of 


ie 


receiver, (affidavit of Crandall, page 6 sony 


LaDow affidavit). This shows nothing more than a license 
to the Universal Taikinz Mac chdne Company to use the trade- 


mark Zon-o-phone as the manufacturer of the only zo0ds wom 


were handled by the Gramophone Company. . . & 
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The manufacturer wno makes foods for anot 


applies a neeEt oes 4 trid@-mark thereto at th 


seem to b2 that the title to the trade-nark is at* 
vested in the receiver of the Gramopgonse Co 


successor. of. the Graxonhone Company.By o:3 very s 
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a itself, or attempted ;®o gather unto itself 
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She trade-m2 ark which belonsed to the Gramophone Company - 


tnere hes been acquiescence, while immaterial, in view .o7 


| . i ana — 
3 Tei. ns 


French vs. Alter 74 Ved. page 738; is contradicted by the 


affidavit of Keen, which shovs the formation of at least tro 


sl a; ei ogy Ac Ma 


companies adverse in interest and both called Zon-o-pnons 


mesa 8 A 


The allegation that ths Gramophone Company abandoned its 


ownership to the tra:jle-marx seems absurd in view of the 


je 


Fact that until it went into the hands of the receiver it 
eontinued. to use it on sSooms which it had made for it by tre 


Company “nich now clulitis thet it acquired the title by 
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Folio 2 {| IN The CIRCUIT COURT OF THS UNITED STATES. 
| Eastern District of Pennsylvania. 
H 
| October Sessions, 1903, Number’ 32. 
| In Bquity. 
Universal Talking Machine Manufacturing Company, a corpor- 
ation organized and existing under the laws of the State 
i ‘oF New York, 
| ? Page Complainant, 
! against=ame 
| Morris Keen, David Keen, and Benjamin Futernik, citizens 
of the State of Pennsyivania, and residents of the City or 
" 9 ) Philadelphia, State of Pennsylvania, individually, and co- 
partners, trading under the firm name and style of Keen 
Brothers & Company, and as Keen Talking Machine Disc Record 
Company, 
Derendants. 
AFFIDAVIT OFGHORGE H.. ROBINSON. 
COUNTY OF NEW YORK, ss: 
n 8 GEORGE HR. 20HINSON being duly sworn, deposes and 


says: 

I have read the afridavit of Frank J. Dunham, 
verified February 7¢@ , 1904, a copy of which I 
annexed to this affidavit, 2 “d marked Exnibit A. 


, waren srvA owes -_ aE = 4 pee: 7 Gre pm ry 
T became connected with the National Gramopnone 


of the cor: vura*ions mentiones in fr. Dunham's 


Company, ons 


aes a3 -claer tnereef, in or atcut January, 
affidavit, a5 @ stoc: ’ 
+ en - ss a Sed a —_ = pil 4 ee * E : 
T now recoilect. = became connected Fs the 


1899, as + 


P Dae so - Sib. test . xen of tn 
National Gramophone ~°* -7* ion of New York, spe 





~ , / lYhaay of February ,1304, 
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2 
me Mr. Dunham's affidavit, as a director thereof in March, 


1899, and I continued to serve as such directorruntil 
November, 1900. I thereafter became a director in it in 
February, 1901, and continued as such director until its 
receivership. I thereafter became, in July, 1901, a direct- 
or of the Universal Talking Machine Company, and contimed 
to serve as such until August, 1903. I also became a 
director in the Universal Talking Machine tianufacturing 
Company when it first besan business and continued as suck 


until August, 1903. During all of these times I was con 


_wersant witn the reiations of the Universal Talking Macnige 


Company to the National Gramoonone Corporation of New 
York, and on this point I fully corroborate all tnat if’. 
also torroborate all that ifr. Dunham 


Dunvam Aas said. 


nas said in nis arfisavyit as to the exclusive rignt to <ga, 


ty 


uss by tne Universai Taiking Macnine Company and tnhere= 
after py its successor, the Universal Talking Machine 


Manufacturing Company, of the trade mark word Zonophone. 
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Li Tae CPRGuTe COURT OF THE UNITED STATES, 
Baestern district of Pénrisvlvania. 
October Sessions, 19203. Number 32. 
ey Bog. Sy". 
Universal Talking Mechine Mamfacturing Company, a corpor- 
ation orsanized and existing idee! this laws of the State 


of New York, 


Complainant, 


Morris Keen, David Xeen, and senjamin FPuternik, citizens 


of the State of Pénnsylvania, and residents of the City of 


Philadeivcnie, State of Pennsylvénia, individually, and co- 


psrtsers;: Sredine tiraer t.¢ SLi 2anmée &wdotyis ef nesn 
: “ = = ; Le 7 aw es 1 ya p 
Brothers «= Company, and es Keen Talking Machine Disc Record 


i) 


Company, 


iy 


| Defendants. 
AFFIDAVI' CF FRANK J. DUNHAM. 


State of New York, ) 
SS 


—— se 


County of New York, 
FRANK J. DUYHAT! being duly sworn eccordine to lav, 
deposes and says: 
1. am 45. wears of a@gé , and reside 
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a director of the National Gremophone Cornoration on Feb- 


ruary 5th, 1901, and continued as seh until the corvcration 


As to the Universal Talking Machine Company, 1 be- 
came «2 director about the Srd day of July, 1901, end contin- 
wed as such until about -the Srd dey of August, 1905. Prior 
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or tre réelitions between tne- Gramophone comvénies and the 
Universal Talking Machine Company; and @lso ith thé: Pacts 
relating to the.assets of the Universal Talkin 
“Company . One of the assets, and the verticuler asset of the 
Universe] Talking Machine Company, wes the trade mark word 


"Zonovhone",. The origin of the use of th 


@ 
O 
" 
ch 


was as ae Fol- 


lows: One Frank Seaman made a contract with @ corporation 
called the Berliner Gramophone Company, whereby the seid 


Frank Seaman obteined the sxplusive sales agency for the 


United stetes of the di 
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c talking machines and dise records 
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which the Berliner Gramophone Company man ctured. This 


cohtrect on its face was not essignable. Seaman necdsd more 
capital than apparently ne could furnish in his individual 
cepacity. He thereupon Tormed the National Gramopnone 


Company, & corporation under the laws.of tne state of “New 
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York, fcr the rurpose oF sctinze as sales sremnt unier this 


GOHntYrECT. SE tH the: DOr Iiser Sremonnone Comoany, -And. oy Means 
of the sele of stock of this latter company obtained outside 


capital, including capital contributed by me. This National 
Gramopnone Comeany theretpon sold disc talking machines and 
disc records which were delivered to it either by Frank Sea- 
man or by the Berliner Gramiphone Company, and so continued 
until the spring of 1900. 
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snould not be sold as Zonorsones. Thereuson the Comvem 
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under the direction of persons interested in the Netionmal Gree 
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ophone Commary, they furnishing the money ar such Torms 
tion, and absolutely oimming and controlling the Universal Tap 
ing Machine Company and its Stock, althoush the Stock was he 


in the name of one Orville D.LaDow, who wes the Secretary of 


wo the National Gramophone Comverv, and who became President of 
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word Zonophone as a trede-merk was always recognized br the 
Naticnal Gramophone Comeany and corpereti on, and by all per- 
sons connected with hoth companies. 

The Universal] Talking Machine Comnan: sold most of 


1ts Zonophone machines snd records tnrouch the Nationsl 


Gramovnone Companies, which were sellins companies and not 


menurecturers. Later on, to wit, about Merch.or April 1899, 
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ne National Gramovhone Comnarsyy wes succeeded by a corporé- 
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ticn celled the Naticnal]l Gramophone Corporation of New York, 
which essumed all the liabilities. and obliszations, and took 
Over all the rights und assets of the National Gramophone 


Comvany. és evidence that at that time the word "Zonophone* 
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Thereafter the Univers2l Talking llachine Compary 
Continued using the tredenerk word Zonoohene 45 its exclusivs 
trade-mark and designetins al] 1lts products by that neme. 
Thereufter, the Universel Telkinge MachineComvany trans?erred 
its business to a new corporation called, the Universal Tall- 
ins Mechine Manufecturing Company, of which Comvany I became 
~ vice tresident, the same interest being connected with bot 
companies, and this compzny 14s continuedever since to manu- 
fecture disc records and t=lking machines twnder the trade 


word name Zonopnone, atid sold very large numbers under that 


tride merk word. 
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¥ October Séssions, 
H 
In is G 
Universal Talxing ii g¢ Company, a 
Corporation orgamized and exi of the State 
~ of } New York, 
i Complainant, 
“t 
VS. 
Morris “een, Davia Keen, and Benjamin Futernik, citi- 
zens or of Pennsylvenia, and residents of the City of 
Philade te of Pennsylvania, individually, and co-part- 
= ners, tr er the firm neme and style of Keen Brothers < 
Company, en Talking Machine Disc Record Company, 
Def endant s- 
SFLDAVET: OF VILLIAN Hs. FEISS, 
ba On 2ehealft of Complainan=. 
; SUR MOTION FOX CONTAAPT. 
\ 
a 
_ ?8s 
City and County of PAaliladelpnie : 
William H. Feiss, teeing duly sworn eccording to la-z, 
— 
depeses and says as follovs - 
I am thirty-eight years of age,sand reside at Wyconke, 
Sucks County, Pennsylvania. I an the owmer of the property, 
No. 251 No. 9th Street, Philadelivnia, and have been for several 
J _ years past, enc have a room in said building in the second 
— a ee oe = om act te <a — _—---= iat le ns eee 
— 
Montini Raymond R. Wile 
7 Herma 9 2 a Research Library 
i Se ee ST EE Eee en a a ee, ae a ek ee 


rh 
}— 
"i 
oe) 
ae | 
Sy 
a 
a] 
J 
Fi 
© 
C2 
QO 
ar 
G 
a 
| 
Ma | 
ry 
qd 
3 
js 
ae 
ct 
i 
at 
© 
j-4 
tn. f 
{ 


7 


of the City of Philadelphia, one o 
which is occupied by him 2s 4 cigar store in tns front vortion 
of the first floor, and as a sesrocm fer the Sad@of talking 


and talking macnine records in,7ne back portion of the 
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first flccr. It ls now so occupied and uséd, and has been 
since I leased the said flcor to the said Benjanin Futemik, 
May 15th, 1903. On that date I leased the said floor to the 
said Benjamin Futernik for the period of one year at the rent 
of Forty Dollars ($40.)} per month, payabde in monthly instal- 
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aS dope ereby let unto fax : G ubirns € 
hereby 1] G4 0 = & SHA 
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‘ + for the term of Or from the 4 Zz E S che ic day of A. D. one thousa 


nine hundred and - | at the rent of a iF oe tual 
.% to be re 


Anette 












Anno Domini 


payment thereof to be made on th Mf fate. day of 
nd said Lessee do MW hereby agree to pay said rent to the said Lessor on the day 


YE ea) KK Me awa or at such other place, within 


#7 In writing from time to time direct, without demand being made therefor, and to pgy within ten days after the same 
shall become due and payable, all bills for gas consumed in or on said premises during the gontinuance of this Lease, and 
a ae after that time, until the flow of the same is stopped by the proper authorities, and that JL. will not assign this Lease, 
: nor underlet the said premises, or any part thereof, or use or occupy the same other than as feohal + ja 

d obtained, a#d during fhe 


¥ ‘owe Without the written consent of the said Lessor first had afid obtai : ing 
term“will keep said premises in good condition, order and repair, will remove, or cause to be removed, any and all 


Sey astUs, rubbish or refuse matter therefrom, and at the termination of said term will deliver up the said premises in as good 
we em) order and ona. as the same now are, aie, wear and tear, and damage by acciden tal fire excepted, 


And the said Lessee further agree that if the rent shall remain unpaid on any day on which the same ought to be 
paid, then the Lessor may enter the premises, and proceed by distress anc sale of the goods there found, tolevy the rent 


vid time aforesaid, at 






as said Lessor 








© 2) and all costs and officer’s commissions, including the five per cent. chargeable by Act of Assembly, tothe Lessor . The 
said Lessee furtheragree that all goods on the said premises, and for thirty days after removal, shall be liable to «distress 
Fd for rent, and hereby waive the benefit of all exemption laws in relation thereto. Andssaid Lessee further agree that 


this waiver shall extend and be applicable to any process, execution or executions that may be issued in any and all sutts, 
actions or proceedings, for the collection of rent due and in arrear, for any gas bills left unpaid, for any expense incurred in 
removing ashes, rubbish or refuse matter from said premises, and for damages for the non-fulflment of any of the covenants 
herein contained. And it is hereby mutually agreed, that either_pgrty hereto may determine this Lease at the end of said 
term, by giving the other notice thereof, at least wars wu 3 prior thereto, but in default of such notice, this Lease 
shall continue upon the same terms and conditiofhs as “ue herein contained, for a further period of : 

to giving 


= and so on it 73 | micnttle to “= unless or until terminated by either party hesfto giving 
; to the other mone 7 notic removal previous to the expiration of the then current term. Previded, 


however, that the Lessor shall have given, Y #8 1otice previous to the expiration of the said term, or any 
extension or renewal thereof as above, hig intention to change the terms and ¢onditions of this Lease, and the 
Lessee shall hold over after such notice he shall be considered Lessee under the terms and conditions mentioned in 
such notice, for such further period as he may remain in possession of said premises, and until this Lease is terminated 
by notice as hereinbefore provided. And it is further agreed, that if the said rent shall at any time bein arrear and 
unpaid, or if the said Lessee shall underlet or otherwise use the said premises than as above expressed, or shall fail to 
comply with the conditions of this Lease, or notice given under the terms hereof, or shall not well and truly perform and 
-. fulfil all and every the covenants and agreements herein contained on the part of the Lessee to be performed and kept, 
==» then this Lease shall, at the option of the said Lessor , cease and absolutely determine cand any attorney may immediately 
-e* thereafter, as attorney for the said Lessee , at the sole request of the said Lessor , sign an agreement for entering in any 
en as competent court, an amicable action and iadenwent in ejectment (without any stay of execution or appeal) against the said 








Tae 


ag? 


Lessee and all persons claiming under said Lessee for the recovery by the said Lessor of possession of the hereby 
| demised premises, without any liability on the part of the said altorney, for which this shail be a sufficient warrant; and 
| thereupon a writ of habere facias possessionem may issue forthwith without any prior writ cr proceeding whatsoever, and 
| “="-)" the Lessee hereby release to the Lessor all errors and defects whatsoever in entering such action or judgment, or 
2S causing such writ of habere facias possessionem to be issued, or in any proceeding thereon, or concerning the same; and 

hereby agree that no writ of error or objection or exception shall be made or taken-thereto; and a copy of this Lease, 

: verified by affidavit, being filed in said action, it shall not be necessary to file the original as a warrant of attorney, any 
MS Cor law or rule of court to the contrary notwithstanding. No such determination of this Lease, nor taking or recovering 
; possession of the premises, shall deprive the Lessor of any other action against the Lessee for possession, for rent, for 
any gas bill left unpaid, for any expenses incurred in removing ashes, rubbish or refuse matter from said premises, or fur 

Gamaces. All rights and liabilities herein given to, or imposed upon either of the parties hereto, shall extend to the 

Heirs, Executors, Administrators, Successors and Assigns of such party. 


Zi mitmess mh ereaol, the said Parties have hereunto set their hands and seals, this 





| day of one thousand nine hundred - 
| " i 
= 23 Sralet and Belivered ) (aad } | = 
| IN THE PRESENCE OF f : i . aM Sear 


Raymond R. Wile 
Research Library 








ry Pa oe SL ‘ ee = 
ber: Po Seaely os a" = 
2 et ‘ : Ser, Sah Sel red ae ch 2) 
- é . ek = i. a a * age " 2 ee a af - 
= Binge =", 5 : A : Le tet pod nw , Ja. Mad = gt a + 
7 = 2 5 oa Ae ‘Sy as py a bee 
ee ie =a ne ae 
fire ts aa eas 
x 5 Pes F 1. Sees. 
" s ; : 
: Pet aoe 
bs 


E do hereby agree to be responsible tu (jp with 


ap 
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or assigns, for the true and faithful performance o! the within contract on the part « OH NE sins 
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; and hereby waive the benefit of all laws made or to be made, cacmpting any of Propetty (rainy levy @tai —— 
:*. = z x . : a | 
execution or any part of the proceeds arising from the sale ihereof, from the payment of any Jug inveng obtalnc« : weet " : 
: : Pe ae CAL feet eat. 
hay Ix WITNESS WHEREOF, _ have kereunto set hand and seal , the 2S aaa * 4 
x. day of one thousand nine hundred and : 
es Sealed and delivered in ) 


os the presence of ) 
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IN THE CIRCUIT COURT OF THH UNITED STATES 
Rastern District of Pennsylvania, 
October Sessions, 1905, No.52. 
in Faulty. 

Universal Talkins Machine Manutacturing Company, a 
Corporati ized and existing under the laws of the State 
cporation organized and existing under the law he Stat 

of -New York, i 
i Complainant, 
Vie 
: 
a 
Morris Keen, David Keen, and Benjamin Futernik, citi- 
zens of the State of Pennsvivania, and residents of the City of 


Philadelphia, State of Pennsylvania, individually, and co-- 


partners, trading under the firm name and style of Keen Broth- 


ny 


ers «= Comoany, and Keen Talking Mechine Disc Record Company, 


Derendants, 


IAFPIDAVIT OF JOHN RB. 


cy 





Cormonwealth Of Pennsylvania, 


i 


City and County of Phi 


| 
1 
ar 
j= 
£0 
oer 
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5] 
pl 
40 
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Jonn 3.8verett, duly sworn, according to law, de- 


the John B.Everett who has 


poses and says, as follows:- I am 


previously made an affidavit on February 12,1904 


xy in tnis mat- 


ter. 


Se = 
= = . ee 
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My business has frequently taken me in thejlast fev 


7 . 4 a = .- a) ol | Tt: —— = 4 — US 
months in the vicinity of the store No.251 North Ninth Street, 


Iphia. I have been in the store several times recently 


and passed it quite frequently recently. The store the front 
portion of which is used for the sale of cigars,and the rear 


} 
largely Zonophone records, is usually in the ch rge of Mr. 
Futernik, the father of Benjamin Puternik, and a : 
Benjamin Futernik, who act as salesmen. I have frequently seen 
David Keen,one of the above named defendanis, in tine said store, 
also Morris Keen, and I believe that the said Keens,as well as 
the said Benjamin Futernik, are conducting the pusiness of the 


said store through employing the father and brother of Benjazin 


*, 


3a] 


j-- 
je 


ng the said goods including 


FPuternik to act as salesmen in 


CG 


rormer affida avis: or 


j-t- 
rh 


the Zononohone -records referred to in my 


Svyorn and subscribed to before me this 19th day of 


February 12,1904. 


February, A.D.,1904. 
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CIRCUIT COURT OF THE UNITED STATES 


Ey TH: 


= 
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Eastern District of Pennsylvania. 


October Session, 1905, No.d2z. 





In Equity. 





Universal Talking Macnine Manufacturing Company, 2 
Corporation organized and existing under the laws of the Stata 


of New York, | 
Complainant, 


bert 


of Be 
he 


Morris Keen, David Keen, and Benjamin Futernik, c 
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zens of the - 2 of Penngrilvania, and residents of the city of 
5 
¢ 
sk ne Firm name and style of Keen Brah- 
j 
i 


ers & Company,jand as Keen Talking Machine Disc Record Company, 


Nerendants. 


SPIDAVIT OF EDWARD W. VAILL, JR. ON BEHALY OF COMPLADNANT 





Commonwealth or) Pennsylvania, 


City and county| of Philadeloni 


ii 


cy 


A 
‘ 
; 


Edvard ¥.Vaill, Jr.,being duly sworn, according to law, 


deposes and sayd, 2s follows:- I am of lawful aze, a member of 






tne Bar, practiging in this Court,and residing at Ardmore 





3 
Montgomery seen: i, Pennsylvania. On February 15%2,1904, I vis- 
ited tne Eighth Street store of the defendants Wo.18S5 North 
- oa 7" «6S aad x a ate ie =&- oy —A 
Bight oureet, ana purcaased ac the said. defendants! store on 
| , ol 
Raymond R. Wile ‘ 
" Research 1 Library = 
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bal : . 
i 
Ss 5 ee a5: C Taare? 1 ayo ae waiter Yl me tne 2on- 
tAe said day from a party 1n c.iarge,Wwa alted on , ie Zon 
q 
opnene record which I Rerewith produce,merked "Complainant's 
=—y, ™ . * am | ~ a Ly i ea = “15 H -— + 7 4 1 
Exhibit, Defendants' Infrinsing Record Sold Arter Preliminary 





having the words "Zonophone Record” marked thereon, witn the 


: 4 
letters "Zon" scratcned were on a table in the store exposed 
J 
i 
for sale. After looking over the said records I purchased tnis 
‘ 
one from the said party in charge for the oo twenty<iive 


party,and re C6 eived the said 


QO, 


= cents, which 7 paid to the saic 


; ig i Z : 
record. While the said letters "Zon" were scratched ,or par- s 


ae > 


tially so, te word "Zonophone” is clearly recognizable and tne 


ecords distinguishable as Zonophone records: 


Tia ire cos 


oo 


Il eaiso saw in the said store at the ‘said time a larce 


number of Zonophone records similar to "Complainant's Ex 


a8 | 


Record solid After Preliminary Injunction Purchased 


by Vaill at Ninth Street Store"and also herewith produced, 


i ea 


which were on shelves in uncovered boxes at the side Sf the 
store and also a number of the same in the store window, marked 
"Zonopnone Record". These record were arranged as though ex- 
posed for sale. The shelves on waich these records were ar- 


he 


ute store wer: low snelves and uncovered within easy 
and 
ecess and reach in full view. 


ranged in 


I also on the same day, February 13,1904, visited th 





store M0.251 North Ninth street, which I was informed was con- 
ducted by the defendants, and purcnased there frou the party in 
Large for the sum of tw eiivye cents a Zon noprons record 

~ which I *erewith produced, marked "Complainant's Exhibit, In- 


fringing Record Sold after Preliminary Injunction,Purchased tr 


a SR a | 
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Vaill At Ninth Street Store™. This with many other like Zon- 
ophone records was exposed for sale in this store in the windoy 


and in rear portion of thestore together with talking machines. 


—_ 


! Edw. WVaite 1. 
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aworn and subscribed before me this 20%, 


ee Sth? Grey 


NOTARY PUSLIC, 


Fi camer asion Expires Jan, 19, 1907. 
WD S. ST PHANG. 2486 BUILDING, | 
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IN THB CIRCUIT COUTT OF THE UNITED STATE 


= 


Mastern District of Pennsylvania. 





October Sessions, 1903, No.s2, 








L 


Universal Talking Mechine Manufacturing Company, a 
Norporation organized and existing under the lays of the State 


« 


of Few York, 
omplainant, 


- 
= = . | Ld al = 4 == 1 - = i La 
“Morris Keen, David sen, and Renjamin Suternik, citi 
zens of the State of Pennsvlvarcia, and residents of the pity of 
Philaselpnia, State of Penns 
& 2 
partners, trading under the firm name and style of Keen Broth- 


ers & Company, and as Keen Talking Machine Disc Secord Company, 
; Derendants. 





ATPIDAVIT OF ALBERT C.MIDDLETON ON BEHALPIOP COMPLAINANT. 


Commonwealth of Pennsylvania, ) 
| eee 
fates 
city and County of Philadelphia, ) 
Alsert iiddleton, being duly sworn, according to lai, 
levoses and says, as follovs:=—- fT am Assistant ene +4tneo 
dex and says, as follo i am Assistant en: 1 Acting 
treasurer of the Universal Toalkins Machine Marutecturing Come 
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exacined the record, marxed "Complainantts Exhibit, Infrin 


ee ee 


Pecord Sold after Preliminary Injunction Purchased By Vaill’,. 


wWhicn has the letters "Zon" of the word "Zonoonone"™ scratcnat 


On the face of the record, and recognize it clearly and unemive 
cally eas a Zonopnone Record. The dealers or the punlic who 


are femiliar with the Zonovonone records and the metnod of te2 


Zonopnhone Company in marking the same would recognize Bt one 


the Exhibit just produced as a Zonophone record even though the» +» 


letters "zon"| were scratched as in the said an Tor the 
purpose of evading the decree of this Court vor othervise. 
I produce herewith another flat dise record which was 


purchased shortly prior + 


oO 


the bringing of this suit from tm 
defendants at their HFighnth Street Store,No.1656 North Bighth 


Street, and whic” is marked "Complainant's Exhibit, Zonophom 


Record Produced By Viddl 





sold by the defendants before suit brought has tne same shield 
| : 

stamped upon it as the =xnibit pruchased by yaill above refer- 

red to with tha same words within the shield,viz., "Zon-o-phme 


Record. National Gram-o-pnone Corp. All Rishts Reserved." 








These swo stampp on the said two recards are identical,and will 


illustrate the 


ck 


ae) 


act that the scratching or the letters "Zon" 
dees not destroy ihe identity of the record,and that the rec- 
ord would stilljbe known by, at least, those accustomed to pur- 


chase Zonophons4records as Zonophone records. 





IT have carefully examined both the records herein 


Oo 
'" 


ee 

ferred to purchased from the defendants,and believe them both 
4 

to be new PeCenGs,, that is, records which are not second-nand 


resords,. £ have e3 Xamined the record grooves of each under a 


magnifying glass, as vell as having tested them on a talking 


este. 
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machine, and would say that neither of themishoy any apvreci- 


ee oe 


= . 


~~ 


j 
aole wear. If either of these records wereisecond-nand ree- 
o:ad3 they would show wear very aopreci-slg as it is a very 


or one familiar with the talking machine business 


D 
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=| 
ie 
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ap 
Fly 


petween a second=hanc 
record and a new record or one that has only bem played a fer 


times ror demonstration vurposes. | 


1904. 
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IX Tem CIRCOE? COURT OF THE UNTIED STATE: 

~ : Bastern District of Pennsylvania. 

October Sessions, 1903, No.s52, 

in: Baulrty's 

4 

— ay ee oe 

Universal Talxixs Machine Manufacturing Company, a 

| t 

- . ao = LJ 
corporation organized and existing un nder the Las of the State 
of New York, 

Complainant, 
TS. 
Morris Keen, David Keen, and Benjamin Tuternik, a cit- 
izen of the State of Pennsylvania, and residents of the city 
i 
: { 

w of Philadelphia, State or Pennsylvania, individually, and co- 
partners, trading under tne firm name and styte or Keen Broth- 
ers & Company, and as Keen Talking Machine pisc Record Company, 

Defendants, 

j 
4 
‘IDAVIT OF FRANK A. CRANDALL (NO. 2)| 
~~ Y 
Pe Attactment for Contempt 

Commonwealth of Pennsylvania, ) 

}Ss: 

City and county of Philadel vhia_) 

- Srank AeCrandall, being duly sworn, according to lav, 
deooses.and says, as follows:= I am the Frank A.Crandall, Sec_ 
retary or the Complainant Company, who has previously given an 
affidavit in this cause on tne Notion for Preliminary Injunction | 

— 
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pe 
rena 


Py le ama ip al ra - 
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om December 11,1903. 


As stated in said previous affidavit I have been very 


nradecessor in business for a number of years oast as an officer 
ee oe i 
oF the said companies. | 
, 
I have examined the record produced in this matter, 


marxed "Complainant's Exhibit, Defendants! Intringing Record 
Sold After Preliminary Injunction Purchased By Vaill",and rec- 
ize it ss one of the records made by the Auburn Button Works 
ror this complainant from this complainant's matrices. Among 
the records.which were in the hands of the firm of H.A.Caesar 

& Company of New York, and which were delivered to this firna 
py the Auburn Button Works for delivery to the complainant, but | | 
which records the said H.A.CSaesar & Company sold without any 
richt or license to the defendants in this suit ,were a large 
nuiser naving the stamp thereon "Zon-o-phone Record. National 
Cram-o-phone Corp. All rights Reserved", as shown in the said 
Exhibit Purchased by Vaill. | : | 
This record I further recognize as naving been made by 

-7e@ Auburn Button Works by the fact that the Auburn Button 

.Orks was the only pressing lant which pressed the title of 

672 selection in the record with white letters. These records 

in the hands of xi H.A.Caesar & Company such as sold to the 

cerendants were unlicensed and sold without any right from this 


complainant. I also identify the record vroduced in this mat- 


cer,marked "Somplainant's Exhibit, Record Produced by iiddleton" — 
23 belonging to the same lot of records referred to. soth of | 


= 


-1ese records are, in my opinion, new records and not second- 


nand records. 
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ter 


ec, marked "Complainant's Exhibit, Defendan: 


fter Injunction Order, No.1" and "Complainan 


S 





fend ants! Record Sold Arter Injunction Ordpr,No.2" These 
last mentioned records have also the stamp@thereon "Zon-o-vhone 


Record. National Gramophone Corp. its Reserved". 


ton Works such as. were among the records in the hands of the 
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firm of H.A.Caesar & Company of New ¥ 
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by the said firm without license or gnt as hereinbefore stat- 


ed in connection with the record purchased by Vaill. 


T have also examined “Complainant's Exhibit, Derendea<- 


a ta aa 
‘oe 
ee os ere 


ants’ Infringing Record Sola After Injunction Order, No.5" and 
"Complainant's Exhibit, Defendants! Infringing Record sold 
After Injunction Order, N6O.2"., and recognize them as having 


been made by the Auburn Button Works such as were in the hands 
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of H.A.Caesar & Company and sold without license. I would say 


that all of these records,in my opinion, are new records, and 


r oY ae Snag fas aia z- 


not second-hand records, 


I would also say that the records referred to,marked 


"Complainant's Exhibit, Defendants! Infrincing Record Sold 


ee “tr 
es ad Mia ak 


After Preliminary Injunction Purchased By Vaill" and "Complaine- 


ay 


oF 


TH 
i, 


ant's Exhibit, Defendants' Record Sold After Injunction Order, 
MO. 1" and No.2 which have the letters "Zon" scratched are ret- 


ords which would, unquestionably be recognized as "Zonophone* 





records by the trade and by the vublic cernerally which has 
been accustomed to purchase and use Zonophone records, and that 
the scratching of the letters "Zon" shown on these Exhitits 


does not atfect their identity as Zonophone records either to 


the trade or to the vublic. igs | LAE Z 
PVP LE | =—t 


iy 


his 23rd day or February 


Sworn and subscribed tefore ne t 
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States upon an equitable title or interest where there is a plain, 
adequate, and complete remedy at law’, as there is in the present 
case by the ae committe¢ as trustees. Fenn v. Holme, 
21 How. 481, 16 L. Ed. 498; Lindsav v. Bank, 156 U. S. 485, 15 
Sup. Ct. 472539 L. Ed. 503 Je 


tt Car Co. v. Comst. Co. (C. C.) 
107 Fed. 622; Jewell Filtratiom Co. v. Sullivan (C. C.) 111 Fed. 
179; Scott v. ‘Neely, 140 U. 


, 11 Sup. Ct. 712, 35 L. Ed. 358; 
Scott v. Armstrong, M46 U. & Sup. Ct. 148, 36 L. Ed. 1059;° 
Jones v. Fidelity Co. ( .) 123 Fed, 506; McManus v. Chollar, 
128 Fed. 902, 63 C. C. M454; Mining\Co. v. Strickley, 116 Fed. 
854, 54 C.'C. A.186; Schoolfield v. Rhodes, 82 Fed. 153, 27 C. C. 
A. 95 ; Bis v. Davi ‘72 Fed. Bi, 18 CC. AMS 38. 

A‘ ‘creditor,’ ” within the meaning of the aoe cupt act, § 1 (Act 
July 1, 1898, c. 54%, 30 Stat. 544 [U. S. Comp. St. 1901, p. Jaoh, is 
one who ‘ ‘owns’ /a claim, and the owner of a bene l interest in 
a claim does ngt own the claim itself. “4 

The choice’of a trustee by the creditors 18, under the ovisions 
of general ptders of the Supreme Court No. 13 48 Sup. Ct. vi}, sub- 
ject to the approval of the referee or the judge, anda trustee chesen 
by the cfeditors is removable by the judge. 

The exceptions of the 118 creditors, and each of them, to the 
ing of the referce, are overruled, and the cross- exceptions of the 
Deposit Banking Company of Delaware, Ohio. to the ruling of the 
referee, are sustained, and the appointment of a trustce by him 1s 
approved. 





UNIVERSAL TALKING MACH. CO, v. KEEN et al. 
(Circuit Court, E. D. Pennsylvania. March 24, 1903.) 
No. 32. 


ContTevret or CourT—VIOLATION OF INJUNCTION—EVIDENCE CONSIDERED. 
Evidence considered, and held to establish a contempt of court by de- 
fendants by selling and offering for sale large numbers of talking ma- 
chine records, which they had on hand at the time of the granting nnd 
service of a preliminary injunction restraining such sale, and in violation 
of such injunction, 


In Equity. Rule on defendants to show cause why they should not 
be adjudged m contempt. 

Horace Petit, for complainants, 

A. B. Stoughton, for defendants. - 


ARCHBALD, District Judge.* At the time the present suit was 
brought the defendants admittedly had on hand about 15,00) taiking 
machine discs or records, impressed with the complainants’ trade-mark 
“Zon-o-phone,” which they were offering for sale at about one-half’ 
the price sought to be maintained for them by the complainants. The 
right to sell was attempted to be justified by a purchase from H. A. 
Caesar & Co. of New York, who had obtained them in turn from the 
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Auburn Button Works, by whom they had been manufactured-for the 
complainants. It was shown, however, that the Auburn Button Works 
had not lived up to their contract, and that the records were put upon 
the market by Caesar &-Co., as their agents, without the sanction of the 
complainants and in disregard of their rights. Under the circutn- 
stances a preliminary injuhction was awarded, which went out and was 
served December 23, 1903. It is contended bythe complainants that | 
this injunction has been violated, and the present proceedings have 
been taken in consequence to punish the defendants for. the contempt. 
Whether the injunction was rightly issued or not, the deferidants were 
bound to respect it, and the only question is whether they have, which 
see upon the showing which has been made. - — 

appears by the affidavit of Edward W. Vaill, Jr; a member of the 
bee of this court, that on February 13, 1904, he visited the defendants’ 
store at No. 156 North Eighth street, Philadelphia, and purchased 
from the party in charge a talking machine disc or record, which is 
produced and put in evidence, and upon which as it originally stood , 
was marked in plain sight on its face, in impressed letters, the words: 
“Zon-o-phone Record, National Gram-o-phone Corp. All’ rights re- 
served"”—from which, however, “as it was when purchased, the syllable 
“Zon” had been scratched out. According to Mr. Vaill there were a 
large number of other similar records in the same condition lying on a 
table in the store, exposed for sale, and also a large number, having 
simply the words: “Zon-o-phone Record. All rights reserved”— 
with the name of the tune or selection, both in white lettermg without 
erasure, on the shelves, in uncovered boxes at the side of the Sees 
and in the window, in full view and within easy reach, viagetvige Coe 
ranged for sale. The same day he visited the store at No. 251 
Ninth street, which was leased to Benjamin Futernik, one of ie ae de- 
fendants, and purchased a “Zon-o-phone” record like the one Iast de- 
scribed, from among a number which were displayed in the window and 
in the rear of the store, where a talking machine business was carried 
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“The defendants in their answer to the rule to show cause deny that 
they have sold or permitted to be sold any records “in infringement of 
‘tthe alleged rights of the complainants,” and further specifically aver 
that they have refused to sell the records which they had at the time 
the injunction was served upon them, although they have been fre- 
quently solicited to do so, and that they still remain undisposed of, and 
have simply been removed from the center table to one side of the 
store and piled on the floor, where they remain covered over with paper. 
They further explain that it is part of their bustness to exchange records, 
a thousand of which pass through their hands in this way in a week, 
those which are so received being placed on a table in the center of the 
store for exchange or sale; that while they have taken every precau- 
tion not to accept any “Zon-o-phone” records on exchangé—all of them 
being first tried in a talking machine—if those which were presented 
for exchange did not happen to announce the word “Zon-o-phone,” 
upon being so tried, as all “Zon-o-phone” records are supposed to do, 
they might be accepted through inadvertence; and-that, if records of 
this kind were purchased at the Eighth street store by representatives 
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of the: complainants as alleged, they must have been sold from the:ex- 
change table, after being taken in, in the way described, in the exact 
condition in which they now are. Nor are records so exchanged 
_ sold, as they maintain, an infringement of the complainants’ 
rights. in . , 

As to the store on Ninth street, they. deny that they control, op- 
erate, or have anything to do with it, in proof of which it is testi- 
fied by Benjamin Futernik, one of the defendants, who leased the 
store from W. H. Heiss, the owner, in May, 1903, that while he 
and David Keen, another of the defendants, carried on business 
there prior to October 11, 1903, a fire ocurred on that day, after 
which he sublet the front part of the store to his father for a cigar 
business, and the back part to one Benjamin Switky, who carried 
on a talking machine business there. Leases to this effect are pro- 
duced, signed by the parties named, bearing date, the one Octo- 
ber 15, 1903, for seven months, and the other November 15 for six 
months, which would carry them to May 15, when the lease to 
Benjamin Futernik expired. Benjamin Switky also makes affidavit 
that he leased the back part of the premises in this way, and 
that he conducted a business there, entirely independent of the 
defendants. W.H. Heiss, the owner of the building, also swears, 
qualifying an affidavit which he had previously given to the com- 
plainants, that while, for a week or two after the fire in October, 
he saw Futernik and Keen about the store, he has not seen the 
latter there since, and the former only occasionally, with his hat and 
coat on, and not selling goods. 

Whatever conclusion might be reached, from the evidence so re- 
ferred to, with regard to the alleged purchase of “Zon-o-phone” 
records at the Eighth street store, standing by itself, there would 
seem to be too much doubt as to the connection of the defend- 
ants with the talking machine business carried on at the store on 
Ninth street to charge them with what happened there, although 
there is one circumstance, to which I shall allude later on, which 
might still have the effect of doing so. but since the hearing fur- 
ther evidence has been produced by the complainants, which puts 
quite another light upon the matter, In an affidavit by Mcyer 
Futernik, the brother of Benjamin Futernik, one of the defendants, 
made May 21, he states that he is in partnership with his father, 
Loeb Futernik, in the talking machine and retail tobacco business, 


at 251 North Ninth street, the store already referred to; that up 


to March 28, 1904, his father simply conducted a tobacco business 
there, in the front part of the store, beginning in November pre- 
vious, during which period, as he says, he was in attendance there, 
assisting his father two or three hours every day, and was thus 
familiar with what was going on; that up to the time when his 
father took over the talking machine business, on March 28, the 
business was owned and controlled by the defendants, and that 
after the preliminary injunction was served upon them they moved 
a large number of ‘“Zon-o-phone” records from the Eighth street 
store to the store on Ninth street, where they exposed them for 
sale, additional records of the same kind being brought from the 
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‘one place to'the other, from time to time,‘down t0, the date last 
mentioned, when they moved all the stock of this character back to 
the Eighth street store. During this timé also, he says, a case of 
these records was shipped from the Ninth street store ‘to New York 
City to be sold. - eS ae aac ee es 

Corroborative of this, Loeb Futernik, the father, in’an affidavit 
made a few days later, testifies that for a year previous to March 238, 
1904, when he himself took up the talking machine business at 251 
North Ninth street, the defendants owned and controlled the busi- 
ness there; that while in the tobacco business at the same place 
he frequently assisted them in waiting on customers and selling 
“Zon-o-phone” records, after Christmas, 1903, and up to March fol- 
lowing, the money from the sales so made being taken once or 
twice a week to the Eighth street store by defendants’ representa- 
tives; that on January 2, 1904, early in the morning, 12 cases of 
““Zon-o-phone” records, about 3,000 in all, were brought to the Ninth 
street store in a wagon, in charge of Jacob Keen, a brother of the 
two defendants of that name, the wagon being at the store when the 
afiant got there, and the door being opened by him and the records 
taken in and exposed for sale, such sales being continued from 
that time up to the time the defendants moved out for good; that 
the same day Benjamin Switky was sent there by the defendants for 
the first time, to take direction of the talking machine business, 
of which he continued in charge for about three weeks on a salary, 
after which he went to New York to open a talking machine es- 
tablishment, and another representative of the defendants was put 
in his place, a case of the “Zon-o-phone” records being shipped by 
the defendants to New York, through Switky, early in February, 
to be sold there; that at sundry times after January 2 parties called 
and made purchases of “Zon-o-phone” records, and said they had 
been sent there for that purpose from the Eighth street store. It 
is explained with regard to the so-called lease from Benjamin 
Futernik to the father, Loeb Futernik, the affant, and to Benjamin 
Switky, that while these are dated October 15, 1903, they were 
both executed on or about February 18 (which was just as the 
hearing in the contempt proceedings was coming on), and dated 
back, Switky having had nothing to do with the store prior to 
January 2. The afhiant took the business, as he says, because the 
defendants complained that it did not pay, but after it had been 
arranged that he should do so, a day or two prior to March 28, 
David Keen objected to his starting in until April 15, up to which 
time, as he claimed, the defendants had paid the rent, and the 
place and the business belonged to them. e offered, however, to 
let them have it sooner if the month’s rent which had been ad- 
vanced was refunded to them, and, this having been agreed to, ai- 
fiant and his son took possession. | 


The defendants meet the affidavit of Meyer Futernik with a coun- 
ter. one by David Keen, alleging its entire falsity, in which Morris 


Keen and Benjamin Futernik, the other defendants, join. They 
make no response, however, to that of Loeb Futernik, just referred 
to, which is of a later date, other than as it is contradicted by the 
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‘ #45 one they had already made. In this they deny that they owned the 
talking machines and records at the Ninth street store, or that they 
moved out from there on March 28, as charged, and they reiterate 
that their connection with the store ceased about the middle of 
November, when, as they had before stated, Benjamin Futernik 
sublet to Switky to go into the talking machine business on his own 
account. It is further averred, but only on information and belief, 
that during the time Meyer Futernik swears he was in attendance at 
the Ninth street store he was employed in a tailoring shop, working 
eight hours a day, and only visited the place occasionally to see 
his father. This statement runs counter, however, to that of W. H. 
Heiss, the owner of the building, whose credibility is substantiated 
by his having been sworn for both sides, who says that a con- 
siderable portion of the time after the lease to Benjamin Futernik 
was made the father and brother of the latter were employed there 
in connection with the sale of cigars and talking machines, and that 
at the time of making the affidavit in February they were still so 
employed, the brother principally attending to the talking machine 
business, assisted occasionally by the father. John B. Everett also 
swears to having been in the store several times, shortly before 
February 19, when his affidavit was taken, and that the business in 
the rear, consisting of talking machines and records—the latter of 
which were largely “Zon-o-phone” records—was in charge of the 
father and brother, who acted as salesmen. 

Going back to the Keen affidavit, it is there denied that a large 
quantity of “Zon-o-phone” records were moved from the Eighth to 
the Ninth street store after the preliminary injunction, and it is ex- 
plained that it was Columbian and Victor records that were sold 
and delivered to Switky from the one place to be sold at the 
other. It is also denied that a case of records was shipped to New 

_York, and the adverse testimony of the two Futerniks, father and 
son, is sought to be discredited by the suggestion that on May 15 

‘the defendants started up another store for conducting the talking 
machine business, at 230 North Ninth street, a few doors distant 
from the other place, and that when Meyer Futernik heard of this 
he declared that it would injure his trade, and threatened to make 
a' false (sic) affidavit that the defendants had violated the in- 
junction. 
"The additional evidence which is brought forward by the com- 
plainants in the Futernik affidavits is important, and it cures any 
weakness which existed in the case without it. Nor is it to be over- 
come by the insinuation that the Futerniks, father and son, are 

| , seeking to injure the defendants because of interference with their 

bee trade. There undoubtedly is difficulty between these parties. inti- 
mately related by blood and marriage though they are, by reason 
| of the rival stores on Ninth street; but it 1s more likely to have 
brought out the truth than to have perverted it. The story that 
is told clears up and fits in too well with the other facts, which 

T l= we have, to be rejected. And it is here that the circumstance, to 
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which allusion was made above, comes in. It is clear that all the 
“Zon-o-phone” records in evidence which were obtained from the 
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Eighth street store, where the defendants were admittedly in busi- dt 
ness, as well as those from the Ninth street store, where they try aie " 
to show that they were not, were part of the lot which were manu- fri 
factured for the complainants by the Auburn Button Works; these jet) 
records, according to Mr. Crandall, being the only ones on which jt. 


the title of the tune or selection is impressed in’ white letters, ‘by 
which fact they are at once distinguished and identified: When, 
therefore, we consider that 90 cases of these, containing’ some 
15,000 records, were purchased by the defendants from Caesar & Co., 
while it is not impossible that others from the same source might 
have got into the-hands of parties in Philadelphia and so have 
turned up at the Ninth street store, it is a significant circumstance, 
taking into account the intimate relations of the detendants with that 
place, even on their own showing, that records, of which they pos- 
sessed so large a quantity, should be found there in such abundance 
exposed for sale. Even without the testimony of the Futerniks 
as to how they got there, an adverse inference would be justified 
from this situation, unexplained; and it requires but httle in the 
face of it to persuade of the entire truth of what they say when they 
swear that these records were brought in quantity from the one 
store to the other, and were disposed of by representatives oi the 
defendants there. 7 ov 1S aie = 
Nor am I by any means convinced that sales at the Eighth street 
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store stopped upon the granting of the injunction, or were made AL fos 
from records which had been taken in by inadvertence in exchange. Batt v9. 
There is too much to the contrary to accept that idea. The mutila- eae 
tion on the face of the records, by which the. word “Zon-o-phone” yes 
is attempted to be obscured, could not deceive or escape tlie notice tts 
of any one, and particularly of those who were so familiar with Liat: 
the business as the defendants’ clerks. What purpose any one ae 
should have to serve by scratching these records in this way, except, Hide 
like the defendants, they were prohibited trom dealing in them, it is hae 
dificult to see. And the fact that in the face of it the defendants | ci a 
were content to deal in them, and now put forward the lame ex- * iin 
planation which they do, to try and escape the effect, only serves Cae 
the more to fasten upon them the charge of having made deliberate Wah 
and evasive sales. Satisfied, as I am, that the defendants are re- oe Fy 
sponsible for what was done at both stores, and that, at both, sales i yute | 
; of the complainants’ records were made with their knowledge . Vigere 2 
and connivance, after the injunction and in violation of it, lam com- PU , 
pelled to hold that there has been a contempt of the order of the dela 
court, and that it should be punished by a substantial fine. seinen 
Let a decree be drawn adjudging the defendants in contempt, Ps t 
and imposing a fine of $300, with costs. ze 2 Ey cat We r. 
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HASTERN DISTRICL OF FENNSYRVANIA. a 
Se te @e sc ay ee ene ce PO eee eee e eee eee. ie = haa ; 
UNIVERSAL, TALKING MACHINE MANU- : eee 
PACTURING COLMPAITY, : eS Ke : 
Plaintiff, ; OCTOBER SESSION cord | 
1903. A 
VS » . a 
MORRIS KEEN,DAVID KEiT and : IN ESUITY. BR 
BENJAMIN FUTERINIK, etc., : x 
Derenéants. 
The defendants, David Keen am Benjamin 
Futernik, for their separate answer to the complaint 
in the ebove entitled action saving and reservine to 
trLeuselyes all and all manner of objecticn and ex- 
ception hy reason of the manifold errors and in-~ 


sufficiencies of said bill of comniz int for answer to 
toe same or to so mum thereof as ssid defendents 


are advised it is necessary for then to snswer. 


lew Admit that on and prior to 





August 1898 the Universal Talking Macrine Company, 
a corporation orsanized and havire its office as set 
forth, was engasec in the business stated, but deny 
-tnat on er about the llth day of Ausust 1898, or at 
any Other date, the said Universal Talking Macine 
Company adopted or cormenced to use the trade-name 


or rerk consistins of the hrphenated vord "Zon-0-Phone"™ 
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cr any similar wrk, name or designation for the Talking 
Machines, Talking tiachine supplies or records manu- 
factured or sold by it, or for any other such reckines 
or records by applying said ward to the sare or to 
any thereof, or usedsaid name or mark ss a label for 
the same or‘by other means, or any other mems,or 
otnervise in any reanner whatsoever, or that said cor- 
poretion so used ssid or my mark by extensively or 
otherwise advertisi nz “le same or in any other ranner. 
Also and likewise they deny that Said Company was the 
oricinator of said tra Ce-mark, aS applied to Talking 
Macnines,supplies and records, or in any other manner, 
ned the exclusive richt to use the sme in 
connection with said product or any right to use the 


or 


‘sare area said trade-marr and the Talkine Machines, 


Supplies and recorcs to which the same wes applied in 





anyvise became wicely or tavorebly Know as the nenufacture 
or product of seid corporation or tit the ssid Company 


continued to use said trade-mark upon Talkim Meciines, 


to the tim of the purcksase and acquisition bry the con- 


plainant of said trace-nmark, good-will and rights fron a 

re 
it or down to any othor time or period thatsoever, end 4 
lilzewise denies thet said trade-mark, csood-will and y 
TLHUs, Of any oF the saie, were ever in.any wey ac- “4 
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supplies or recarcs or anr of the same at least down 
quired Dy the compisinest herein. 
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of ssid bill of complaint and therefore denand strict 
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said Corporations likewise supplied labels to be 
pressed upon the records and pressed or placed upm 
said matrices.ietterins to be printed unon the said 
records in either cass marking and desi-mating same, 
356. That said records and labels or 
designations by marking as the case misht be in each 
instance contain the name of the ssléction carried 
upon the record and in addition thereto the name md 
statement " Zon-O-Phone Record National Gramo- 
phons Corpora’ion all rizsnts reserved" or " Zon- 
O-Pnone. Records, Universal Talking Mahine Company " 


| 


as the case misnt be and that in the speakins or 





re-producing portion of all such records so produced 
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Corporation and so supplisd was pressed the state- 


—_s " Zon-O-Pnone Record" which was articulated 
when each such recordwas used. 

Bi. That said Woodruff pressed and 
produced such records under and pursuand certain 
contracts and asrsements made’ ani entered ints by 
and between the complainmt nerein or its predecessor 
as tne case might be and said Woodrurf to ths effect 
that said Woodruff snoulid mamfacture anda deliver 
to said Universal Telxing Mathine Co. or to this 
complainant contract into like effect therefor, as 
the case might bs, such records tiate by matrices 
furnished by it in such quantities as ordered and 
should manufac ure such records for no other party 
said Company and this complainant asresing to order 
certain specified amounts and numbers of said records 
and likewise arreeing to order records from no 
other person, firm or corporation whatsoever, said 
agreement by its terms to be limited to expire 
upon the first day of Jama'y 1903 provided notice 
to that effect should be given in writing tne exact 
terms of which asreement are not known to these 
defendants ,. but voroof whereof they ces to make 
upon the trial of this suit. 

53. That pursuant to tne terms 
and conditions of said contract said Woodruff 
pressed many thousanis of records-and deliversd the 


same marked as aforesaid and pursuant to the 
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Woodruff made , pressed 


—— 


and prepared for dslivery many theusands of 
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records in addition to sucn ss wers delivered 


and in all 


‘ complst sly 
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ry 
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| and t5 the Tull seope intend and spirit of ssfiid 
agreement's Tullfilied and performed the same. 

39 .- . That the Company herein however, 
disregarding ifs duties end oblissticns under said 


contracts failed ond refused to order from said 


suant said contracts ip had agreéd so to order onl 


‘failed and refused to inspect and pass upon samples 


= —_ 


* 


furnished to it undér said contracts and failed 
and refused to pince with said Woodruff as providdéd 
by such contracts any end all orders for records 
to be préssed from matrices bus on the contrary 


wholly disrézardineg its obligations under said 


: a a + i ae ae 
trp same end. refusing to 





fulifill and perform the things by it to be perfor- 
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med thereunder, thas complainzmmt withdrey its 
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‘ matrices or mmy of the same from the possession of 
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said Woodruff , sent ond ordered the same sent to 
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nér ant different manufacturers for the purvose 
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Woodruff the Minimum amount which under and pure. 
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of having records pressed therefrom in contravention | 


of the terms of s23 
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20,= 
the complainant thereunder end ordered and caused 


to be pressed from seic matrices and from numbers 


cf other matrices its records for the purposes of ee 
re I 4 ; & 1 os = 7} ‘ - 4 - =| cm tu ee - 
filling its orders end selling its records and wholly oe cos 

i a ad 


failed ond refused to send any orders to said Wood- 


ruff although rsquested by him so tc do and obtained 





its records fully from cther persons in disrecard 


and contravention of the terms and conditions of a 

said contract end ieft in the hands and possession of | 

said Woodruff larse numbers of records which had been | 
G@ , take 

by i it _aeaeres prs: » and refused to recive 

Or pay for the samie all of the said matters things 


ai] 
rji 
an 
ch 
y fa 


having been dons dy compiginant against the objec- | 
tion and right cf the said Woodruff who had in all | | 
resvrects performed and carried out said contracts | 
3 


on his part. 


40.- That by reason of the premises 
S& 


left in his possessicn larse numbers of records 


id Woodruff: suffered sreat loss and damage and had | ; | 
= + = | 

so rurnished and pressed for said corrorations | 
| 


and for complainant for the material and pressing 


of which said Woodruff had paid and expended large [et fi 

sums of money end in tins prévaration Tor tre manue beets | 
i 

facturé whereof i: relismce upon said contract fosc§ | 
4 we 2 

said Woodruff had expanded many thousands of Dollars. poe | 

41. Tnat thereupon said Woodruff 
© 


in order to limit his loss and damase by reason of 
the premises and to realize such surs as he might | | | 
be able from said r-cords so pressed by him od 


which records were inno wise the property of any 4 
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of said corporations or of complainant or would become 
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such until tnsy should be paid for, but were in all 
respécts suoject to the rishts and svecial property 


d 
and right to sell, of said Woodruff under the 


facts nereinbdefore set forth; sold and delivered Se bigae 

through his agents to the defendants herein a larse <3. 
BY ia : 
| 


mumper of said records being the various desipnations:::: 





names and tiarxks above set forth, wnereupon the re 
to and right to sell the same became and were 
wholly vested in these defebdants, wno thereunon 
and without eny fraud whatsoever proceeded to sell 
them to the puh. aC as the had full riesht ane 


authority to do 





Pe 


oe That in or about the month of 


Aueust 1900 in the Supreme Sourt of thse State 


of New York in and for tre County of ilew York 


the same beirnrc-a Court of general jurisdiction at lav | 


—_ 


—_ ————— se 


and equity, the complainant herein filed its com- 


plaint arainst said Woodruff whereoy it set forth 


a i 


that said Woodruff had breken said contracts and 


made and procured affidavits of tne alleged breaches 


thereof anc served notice that it would apply for ae 
en injunctia restraining said Woodruff from 2) 
selling or disnosing of any records pressed by him ae 
fs 
under said contracts ond then in his possession, ee. 


and sought darmares for treach of said contracts. 
“436 That theréurcn said Woodruff 
retained ecuns¢l ana eprilied in said action and 


prepared affidevits md exhibits therein showing the 


Se ee ee. 


performance of said contract on his part and ths 





breach of the seme 25 hereinbdéeTore set forth on the 


aa 


Raymond R.° Wile. 
Research Library 





part of 


io, 


thereupon a 
stipulaticn was sade and 


ano 
ee 


and asreed by 


ie 7 
Libs 


that the claim of 
\ 


Woodruff should be withdrawm and ee demand fora 


judzement for uvyards $30.000.- damages should be 


abandoned and thet on shouid pay to 


the said Woodruff the sum of $1500.- or upwards, for 
his loss and da@iase by reason of any records which 


and by reason 
of breach of said contract by said plaintiff the 


complainant herséin. 


44, That sald stipulatim and eagree- 
ment further provided tnat all salés Made by said 
Woodruff should stand and be recosenized and thrt he 


snouid in no wise be called to acccunt tnereof, but 


that such records as misht remain in his possession 


should not be sol¢ cr of Lut that the same 


said Woodruff 


# 


manufacturing other 


nould be broken up and that should 
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use the materia. thersof 
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articles and that en order of injumction should be 
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entered of record F 
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said agreements as to 
by said Wo@druff 
vericous lots sold to diverse persons 


of whom savins 
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fully reeomized and approved by said C mpany and 
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SQid agreement saiso end likewise applied 


and records so turciased from said 


“oodruff. 


in said action 
between said parties to the effect 


seid complainant against sald 
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45, rms and cone 





ditions of said 


42, 


out , the money paid and said action discontinued 
and terminated savin. that said complainmt seeks 


+o inforee.in tins suit its claim asainst derfehkdat 







end that by Treason of the premises and the matters 


end things aforesaid defendantg claim full right 
title and antnority to s6ll ang dispose of the re- 
cords in their posséssim,. 
47. That the 
aforesaid, when dsfendénts purchased ssid records, 
and my ed° all the matters end! things in relaticn 


tothe making of the same or title thereto were 


wholly unknorwm t* defendents and they have no notice 


* 


or mround for incuiry as te any defect in the title 
or rignt of dispositicn thereof , the same hnaving 


been recognized and seen by defen nts to be the 


moods usually soOia upon the my pnd raving been 


+ 


purchased in the usual course business from 







dealers in the city of New Yor. 
45. That during the time wherein 
said Universal Talkin. Mae i neq Com IpAny was enrared 
in mamifacturing go0ds as afonr 
Gramophoye Corporation, said Uhiver sai Compmy duly 


made executed and delivered umtisr its Corvoratse 


ose9al a certain indenture or aeed Or trust wneré6eunder 


md wnreby tre said Compmy aman rc otner things 
sOld assigmed deiiversd and turned sver unto the 
Trust Compmy of New York a Cornoration duly orga- 
nizedunder the lays of the State of New York all 


its right, title md interest in and to the 


were carrisa 





said for the National 
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Tradé Mark or Trade Mame Zon-O0-Phons 


tneréeupon for the nurrose ef securing: 


4 
may nence be discner. “Eq witn their dam aes arising 
{ 
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by reason of tre injuncticn herein granted and with 


their costs 


aca disbursementsiof this suit. 


N9 
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sd that 


EO 


an issue of 


5350,000.- in Bonds sf said UniversaljCompaiy by = | 
it issued in or above the month of October 1900 as 2 
; ~ a | 
Trustee for and on the account and as-the obligation =f 3 | 
of said Universai Company the said Trust Company ay 3 | 
or New York became and was and still is for the | : | 
purpose of securing said bond wnhicn are now and | 
s.nce their issue have been outstanding and @m obli- 
gation of said Universal Company the owner of all | | 
richts of said Company in snd to said Trade Mark | 
= Trade Name, ani that such right and title | 
bce peen in all respects recognized and admitted | 
By all persons whatsover including compiainant , | 
: 
subsequently claimims any right title or interest 
therein or thereunder. : 
£9, Tnat said Bonds so outstanding | 
become due and peyable in or about the month | 
f October in the year 1905 and that sald Trust | 
combany of New York its successor or successors — = 
in spid Trust are necessary and indispensable par- ae 
tiesto this suit. om | 
\ WHEREFOR Defendants pray tnat the bill 5 3 | 
of complaint may be dismissed and that defendants ts 
a1 
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Solicitor for Defendants David Keen 
neniamnin Futternick 
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: Southern District of liew York, i 
State of New York, - | -, 4 
County of New Yorx, Ss; ‘ = 
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Auburn,*N.Y., May llth, 1920. 


yceting held at the office of the Auburn Button Yorks for 
the purpose of taking deposition on behalf of the defendants, 
pursuant to agreement of counsel, before Mary A, Sherlock, a-.- | 
Notary Public, acting as Snecial Examiner Dy consente Ey 
Present: Geos W. Case, Jr., representing Horace Pettit, Esq. 
counsel for complainant, defemdants' counsel having heretofore fi 
prepared in typewritten form the questions to ier propounded to 2 
the witness Mary E. Thornton, and having sent the same to the 
officer before whom the said Hary EB. Thornton's deposition is 
to be taken, with a request that she propound the said ques= 
tions to the said witness, it is hereby stipulated by and be= 


tween counsel for the resnective parties that the deposition 


' to be siven by the said Mary EF. Thornton shall have the same 


force and effect as if tne qmiestions included therein had been 
propounded to the said witness by counsel for the defendants 


herein. 


MABY A. THORNTON, a witness recalled on behalf of the de= 
fendants, being first duly sworn, testifies as follows: 
By the officer: 


1. Q. I show you photosraphns of records marked "W.G.M. 
VII,Feb. '04"® and "W.G.M. VIII,Feb. '04* ant call your 
attemtion to the mumber 5429,upon that marked "VII" and 
number 5429—P, wpon that marked "VIII" ami ask whether 
from the markings you are able to testify whether the two 


photographs represent the same or different records? 
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By lir. Case: 


Objected to as incompetent, immaterial, irrelevant 
} 


f 
— mame tel 





and outside of the issues.: oe 
Ae Yes; they represent tne Bame record. s2 
2. Q. Im the year 1904, at which time vou have already © 0 
testified you were engaged in testing records for nee 
the Anburn Button Works, aé* you remember playing ce 
over any record, and if so, whet one,by way of test, — 
how and how many times? Answer fully. | 
A. Yes, I remember playing over the record Hiawatha 
542968P, In testing it, it was tested from fifty 
to one hundred times; we never tested them under 
fifty times. 
3. 9. Did you make markings,concerning which you have 
teatified,personally on the record? SA,» Yes. 
Cross-Examination by Cormlainant's Counsel. 
4, X%.Q. How are you able to testify that the photographs 
marked °9.G.M. VII, Feb. 104" and "W.G.M. VIII, 
Feb. '04* are photographs of the same record? ig 
: ee 
ke Just simply through the sound serooves in the : % 
record. ge 
5. X.Q. DO not ail Sound grooves look alike? A. Now ie 


6. X.Q. Is there any other method by which you can teil 


the photosraphs shown you are photographs of the 


same record? 


A. I can tell it from the mumbers that appear thereon, 


vi, 5429 and 5429P. 2 
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8. te as 
As 
9. 2.g. 


10. &.Q. 


Lis p.m Q. 


igs KeQs 
Ag, £%. 


14, X.Q. 


Ae 


15. xeO6 


Ae 


, 

Was it your duty to number records made by the 

Auburn Button Yorks while you were in their employ? 
| 

Not in mumbering a mmber like 5429,but in playing 

them,in putting the mumber of times tested, I al-= 


ways marked them myself personally. 


Did you mark the records:which these photographs 


In testing them, ves. 

Does your mark anpear in these photographs? A. Noe 
Do you Know who made the Pigures 5429 and 5429=P 
that appear on the photographs shorn you? A. NOe 
Then the figures 5429 and 5429-P, in a way, aided 
you.in determining that the photograpns shown you 
represent the same record; did they? 

Yes, those mmbers were on the records when I saw 
them last =— 5429 snd 5429=P. 

How lome ago was that? A,» Six years agode 

You placed some marks on those records yourself, 
did you not? A. Yes. 

Will you please teil me what marks you placed on 
them? 

Yes; I placed on the back of the records shown in 
the photograph, four perpendicular lines with one 
diagonal line across. 

How many of those marks did vou put on the back of 
the records? 

I do not remember; either from fifty to one hm. 


dred times, 
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day 


16. X.Q. 


L7. XQ. 


18. X.Q. 


he 
19. X%.Q- 
Be 


206 1.0. 


How is it that you remember that the identical mm 


bers 5429 and 5429-P were on the records of which the inser 


photograpns snown you purport to represent and you do 
not remember the exact marks that you placed on said 


records yourself? 


Why, I remember the exact marks I placed on the rec= sis 


ords but I do not remember the exact mmber of times. 
Did you have anything to do with making the photo= 
graphs shown you? Ae HOe 

What other record co you remember playing over in 


1904 besides tne record Hiawatha. 


I played tne commanion piece to Hiaratha. 


Please teil me its name? 
The two records entitled "Hiawatha". 


Please tell me the name of any other record that you 


played over on 1904? 


he 
Pile AQ. 
As 
220 X.Q- 


B50 -5eQ0 


24-4 4.Q. 


I remember playing a record entitled "Mr. Dooley”. 

Is that the only recore name you can remember? 

Yese 

During that year you played over a great many fecords . 
at the Auburn Sutton Works? Ae Y€Se 

And they all had a name, did they not? A. Yes. 
How do you account for the fact that you cannot re= 
member amy names other than Hiawatha and lir. Dooley? 
Perhaps because t>sy were popular at the time and were 
my Pavorite pieces, 

Adjourned subject to agreement of counsel. 


4 
Tn pes ae ee 
ov in 


Fl 





= 
see 





Raymond R. Wile 
Research Library 


{ 


I, the aboveenamed MARY A. SHERLOCK, co hereby certify 
that pursuant to agreement of counsel in the nereinbefore en 
titled cause herein, the UNIVARSAL TALKING MACHINE MANUPAC= 
TURING COMPANY, a citizen cf the State of New Yo¥kK, as com= 
plainant, end Morris Kean, David Kean. and Benj. Puternik, cite 
izens of the State of Pennsylvania and residents of the city 
of Philadelphia, State of Pennsylvania, individually and as 
compartners trading under the Pirm name and style of Keen Bros.& 

Company and Keen Talking Machine Disc Record Comany, as de= 
Pendants, I was attended at the offige of the Auburn Button 
Works, Auburn, New York, by Geo. W. Case, Jr., representing 
Horace Pettit, Esq., counsel for said plaintiff, counsel for 
defendants not appearing, on the llth day of May, 1910; that the 
afore—named witness, MARY E. THORNTON, who was of sound mind 
and lawful age, was by me first carerully examined and cantioned 
‘and duly sworn to tell the iruth, the whole truth and nothing 
but the truth, and she thereupon testified, as is hereinbefore 
shorn, end that the deposition by her subscribed, as herein= 
before set forth, was by me reduced to writing in the pres= 
ence of the witness and from her statements, end was suseribed 
by the said witness in my presence, all of which was so done, 
yritten. and signed, pursuant to agreement of counsel for the 
resvective parties. | 

I further certify that the reason for taking said depo=- 
Sition was and is, and the fact was and is, that said deponent 3 
lives at Auburn, New York, pore than one hundred miles from 
the place rhere the said suit i8 appointed by law to be tried 
and I am neither of counsel nor attorney to either or the par= 
ties to said suit,nor interested in the event of said cause, 


and that it being impracticsble for me to deliver said deposition | 
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ith my ovn hand into tne 


C) 


have retained the same for the 
directed with my own hand, and 
to the said court for which it 


my seal until then opened. 


' 


ourt for which it was taken, I 


purpose or being sealed up and 
speedily and safely transmitted 


was taken, and to remain under 


Witness my han@ and seal this ~7f ” day of May, 1910, 
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